IN THE UNITED STATES DISTRICT COURT
FOE THE NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

FEDERAL TRADE COMMISSION,
Plaintiff,

W

HANSON PUBLICATIONS, INC.,,
a corporation,

9069-5057 QUEBEC, INC.,
a corporation, also d/b/a Hanson Publications, Ingc.,

ASSOCIATED MERCHANT PAPER
SUPPLIES, INC,,

a corporation, also d/b/a AMPS and Fourniture
de Papier Associated Merchant, Inc.,

ALBERT MOUYAL,
individually and as an owner and/or officer or
director of the corporate defendants,

ADRIAN P. TOWNING, _
individually and as an owner and/or officer or
director of the corporate defendants, and

CHARLES HAMOUTH,

individually and as an owner and/or officer or

director of the corporate defendants,
Defendants.
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Case No. 1:02 CV 2205
Judge Nugent

Mag. Judge Streepy

STIPULATED FINAL ORDER
AND PERMANENT
INJUNCTION AS TO HANSON
PUBLICATIONS, INC., 9069-
3057 QUEBEC, INC.,
ASSOCIATED MERCHANT
PAPER SUPPLIES, INC.,
ADRIAN P. TOWNING, AND
CHARLES HAMOUTH




Plaintiff Federal Trade Commission (“Commission’) filed on November 8, 2002, a
Complaint for a permanent injunction and other relief, including consumer redress, pursuant to
Sections 13(b) and 19 of the Federal Trade Commission Act (“FTC Act’™), 15 TU.8.C. § 53(b) and
57b, and the Telemarketing and Consumer Fraud and Abuse Prevention Act (“Telemarketing
Act”), 15 U.5.C. §§ 6101 ef seg. The Complaint named the above-captioned Defendants.

On November 12, 2002, the Court entered, ex parte, a temporary restraining order and an
order to show cause why a preliminary injunction should not be granted against the Defendants.
The temporary restraining order was extended, and on December 6, 2002, a preliminary
injunction was entered against Defendants Hanson Publications, Inc. (“Hansonm'l‘omnto”); 9069-
5057 Quebec, Inc. (“Hanson-Montreal™), Associated Merchant Paper Supplies, Inc. ("AMPS”),
Adrian P. Towning, and Charles Hamouth (fogether, “the Hanson Defendants”™). On May 1,
2003, the Court found the Hanson Defendants in contempt of Court for violating numerous
provisions of the Temporary Restraining Order and the Preliminary Injunction. Plaintiff and the
Hanson Defendants now enter into this Stipulated Final Order and Permanent Injunction.

FINDINGS

By the stipulation of the parties, and without the Hanson Defendants admitting liability
for any of the violations alleged in the Complaint, the Court makes the following findings:

1. Plaintiff alleges that the Hanson Defendants violated Section 5(a) of the FTC Act,
15 U.S.C. § 45(a), the Pederal Trade Commission’s Trade Regulation Rule entitled

“Telemarketing Sales Rule,” 16 C.FR. Part 31.0, and the Telemarketing Act, 15 U.5.C. § 6101 e

- seq.
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2. This Court has jurisdiction over the subject matter of this case and over the
Hanson Defendants pursuant to 15 U.8.C. §§ 45(a), 53(b), 57b, 6102(c) and 6105(b), and 28
U.S.CL§45 1331, 1337(a) and 1345, Venue in the Northern District of Ohic is proper under 15
U.5.C. § 53(b), and 28 U.S.C. §§ 1391 (b), (¢}, and (d).

3. Plaintiff has the authority to seek the relief it has requested.

4. The Complaint states a claim upon which injunctive relief may be granted against
the Hanson Defendants under Sections 5(a), 13(b), and 19 of the FTC Act, 15 U.5.C. §§ 45(a),
53(b}, and 57b, and the Telemarketing Act, 15 11.5.C. § 6105.

5. The activities of the Hanson Defendants alleged in the Complaint ate in or
affecting commerce, as defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

0. By stipulating and consenting to the entry of this Stipulated Final Order and
Permanent Injunction, the Hanson Defendants do not admit any of the allegations in the
Complaint, except those contained in Paragraphs 1 through 4 therein. Likewise, by executing
this Order, Plaintiff does not admit that any defense to the Complaint is valid. This Final Order,
with the rights, responsibilities, and remedies included in it, is entered into for settlement
purposes only.

7. The Court entered a Temporary Restraining Order in this matter on November 12,
2002, and entered Stipulated Orders extending and modifying the Temporary Restraining Order
on November 19 and 21, 2002,

8. On Decmﬁber 6, 2002, the Court entered a Preliminary Injunction against the

Hanson Delendants.
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9. In the months following entry of the Temporary Restraining Order and the
Preliminary Injunction, the Hanson Delendants violated the Orders by failing to comply with
disclosure provisions and asset-protection provisions, and by dissipating assets.

10. This action and the relief ordered herein are in addition to, and not in lieu of, other
remedies as may be provided by law, including both ¢ivil and crisninal remedies. This Order
resolves all matters arising from the allegations in this Complaint and the contempt violations
identified in Finding of Fact 9, and the monetary provisions satisfy outstanding contempt
sanctions.

11, The parties waive all rights to seek judicial review of, or otherwise challenge or
contest the validity of, this Order or the temporary or preliminary orders entered in this
proceeding. The Hanson Defendants also waive any claim that they may have held under the
Equal Access to Justice Act, 28 U.5.C. § 2412, concemning the prosecution of this action to the
date of the entry of this Stipulated Final Order and Permanent Injunction. The Hanson
Defendants further waive and release any claim they may have against the Plaintiff or its
employees, agents, or representatives.

12.  The Hanson Defendants consent freely and without coercion to entry of this
Stipulated Final Order and Permanent Injunction in the interest of settling this lifigation, and
acknowledge that they understand the provisions of this Grder and are prepared to abide by its -
terms. At all times, the Hanson Defendants have been.represented by U.S. or Canadian counsel,
including by Canadién counséi. during the n_egotia.tions that led to this Order, |

3. Any voluntary bankruptey petition filed by f.he Hanson Defendants does nof

automatically stay this action, which the Court finds is the “commencement or continuation of an
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action or proceeding by a governmental unit to enforce such governmental unit’s police or
regulatory power,” as set forth in 11 U5.C. § 362(b¥4).

14.  Any voluntary bankruptcy petition filed by the Hanson Defendants does not divest
this Court of jurisdiction to enter this Stipulated Final Order and Permanent Injunction.

15,  Entry of this Order is in the public interest.

ORDER

I.
DEFINITIONS

IT IS THEREFORE ORDERED that the following Definitions shall apply:

1. “Corporate Defendants” means Hanson Publications, Inc., 9069-5057 Quebec,
Inc., and Associated Merchant Paper Supplies, Inc., which also do business as Hanson, Hanson-
Toronto, Hanson-Quebec, AMPS, and possibly other fictitious names, and each of them, and
their successors, assigns, ofﬁ.cers, agents, servants, employees, and those persons or entities in
active concert or participation with them who receive actual notice of this Order by personal
service or otherwise, Whéther acting directly or through any corporation, limited liability

company, subsidiary, division, partnership, consulting agreement, or other device, or any of

them.

2. “Individual Defendants” means Adrian P. Towning and Charles Hamouth, or any
of them.

3. “The Hanson Defendants” means the Coprl‘ate and Individual Defendants, or any
of ‘iherﬁ.
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4. “Defendants” means the Hanson Defendants and Defendant Albert Mouyal, or any
of them.

5. “Plaintiff” means the Federal Trade Commission.

6. The terms “and” and “or” shall be construed conjunctively or disjunctively as
necessary, and to make the applicable phrase or sentence inclusive rather than exclusive.

7. “Assets” means all real and personal property owned or controlled by any

Defendant, or held for the benefit of any Defendant, including — but not limited to — “goods,”

3% &C 2% he

inventory,

Ll 2?65

“instruments,” “equipment,” “fixtures,” “general intangibles, checks” or “notes”
(as these terms are defined in the Uniform Commercial Code), and all cash, wherever located.

8. “Assisting others” means knowingly providing any of the following goods or
services to another entity: (1) performing customer service functions, including, but not limited
to, receiving or responding to customer complaints; (2) formulating or providing, or arranging for
the formulation or provision of, any telephone sales script or any other marketing material;

(3) providing names of, or assisting in the generation of, potential customers; ot (4} performing
marketing services of any kind.

9. “Consumer” includes any individual, group, unincorporated association, limited
or general partnership, corporation or other business organization that receives or originates
telephone calls at a telephone in the United States from or to any Defendant.

10, “Document” is synonymous in meaning and equal in scope to the usage of the

term in Pederal Rule of Civil Procedure 34(a). A draft or non-identical copy is a separate

document within the meaning of the term.
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11. “Entity” means a natural person, orgamization or other legal entity, including a
corporation, partnership, proprietorship, association, cooperative, government or governmental
subdivision or agency, or any other group or combination.

12.  “Telephone solicitation” is synonymous with the term “telemarketing,” as defined
in the Telemarketing Sales Rule, 16 C.F.R. Part 310, except that (1) the term “telephone
solicitation” shall also include calls originating and terminating within the same State of the
United States if the calls would have otherwise satisfied the Telemarketing Sales Rule definition
of “telemarketing” had they originated outside the consumer’s State; and (2} the term “telephone
solicitation” shall only include calls originating from, placed to, or terminating at a telephone in

the United States.

1L
PROHIBITED BUSINESS ACTIVITIES

A. IT IS FURTHER ORDERED that the Hanson Defendants are hereby
permanently restrained and enjoined from engaging or participating in, or assisting others who
are engaging or participating in, any activity involving the sale or offer for sale of (1) business
telephone, internet, or e-mail directories, or (2) nondurable office supplies. This prohibition shall
include, but not be limited to (1) initi ating or recetving such soiioitati_ons; (i1} managing others
who initiate or receive such solicitations; (iii) operating an entity that initiates or receives such

solicitations; (iv) owning or serving as an officer or director of an entity that initiates or receives

such solicitations; (v) working as an employee or independent contractor of an entity that initiates
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or receives such solicitations; or (vi) serving as a consultant to any entity engaged in such

solicitation activity.

B. IT IS FURTHER ORDERED that

1. the Individual Defendants are hereby permanently restrained and enjoined
from owning, managing, or otherwise supervising an entity in which two
or more persons have the primary function of making telephone
solicitations.

2. PROVIDED, however, that Subpart B.1, above, shall not prohibit an
Individual Defendant or an entity described in Subpart B.1 from making
telephone solicitations if:

4.

the customer's agreement to purchase the good or service occurs
either in writing or in a face-to-face transaction. Payment of a
written invoice, without more, shall not be a purchase agreement
occurring in writing under this subsection;

The Individual Defendant is not an officer or director of the entity;

The Individual Defendant is not, and has no option or other interest
to become, directly or indirectly, a sharcholder, partner, or other
owner of more than five percent (5%) of the entity;

The Individual Defendant has notified Plaintiff of his association
with the entity, including his job title and the name, business
address, and business telephone number of the entity; and

The entity does not make telephone solicitations on behalf of other
entities.

3. If an Individual Defendant 1s uncertain about how this Section and s
provisos apply in a specific situation, he may apply to the Com‘t for
clarification or guidance.
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L
COMPLIANCE WITH THE FEDERAL TRADE COMMISSION ACT AND THE
TELEMARKETING SALES RULE

A. IT IS FURTHER ORDERED that in connection with the offering for sale or
sale of any good or service, the Hanson Defendants are hereby permanently restrained and
enjoined from making, or assisting others in the making of, any express or implied representation
of material fact that is false or misleading, including, but not limited to:

1. Misrepresenting that consumers ordered goods that were shipped and/or
billed to them; and

2. Misrepresenting that the entity on whose behalf the misrepresentation is
being made 1s connected with or is the consumer’s regular supplier of
goods or services.

B. IT IS FURTHER ORDERED that in connection with the offering for sale or
sale of any good or service, the Hanson Defendants are hereby permanently restrained and
enjoined from violating, or assisting others in violating, any provision of the Telemarketing Sales
Rule, 16 CFR Part 310, including, but not limited to, the following violations:

1. Making false or misleading statements to induce the consumer to pay for
goods, including, but not limited to, misrepresenting, directly or by
implication, that (a) the entity on whose behalf the misrepresentation is
being made is connected with or is the consumer’s regular supplier and (b)
the consumer ordered goods that were shipped and/or billed 1o the
consumer, thereby violating 16 C.F.R. § 310.3(aj(4);

2. Failing to disclose, promptly and in a clear and conspicuous manner to the
recipient of the call, the seller’s identity, in violation of 16 C.F.R.
§ 310.4(d)(1); and

3. Failing to disclose, promptly and in a clear and conspicuous manner to the
recipient of the call, that the purpose of the call is to sell goods, in
violation of 16 C.ER. § 310.4(d)(2). :
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A copy of the Telemarketing Sales Rule is appended to this Order as Appendix A and is
incorporated herein as if fully rewritten. In the event tﬁat the Telemarketing Sales Rule is
amended by the Commission in a manner which would create a new or different standard
applicable to the Hanson Defendants’ obligations under this Order, the Hanson Defendants’
compliance with the Telemarketing Sales Rule as so amended shall not be deemed a violation of

this Order.

IV,
MANDATORY COMPLIANCE

IT IS FURTHER ORDERED that the Individual Defendants, in connection with any
and every business entity of which they are a majority owner, or which they otherwise manage or
control and where the business is engaged in the sale or marketing of any good or service, is
hereby permanently restrained and enjoined from:

AL Failing to take reasonable steps sufficient to monitor and enéure that all
employees and independent contractors engaged in sales or other consumer service functions
comply with Sections I and ¥l of this Order. Such steps shall include adequate monitoring of
sales presentations or other calls with consumers, and shall also include, at a minimum, the
following: (1) listening to the oral representations made by persons engaged in sales or other
consumer service functions; (2) establishing a procedure for receiving and responding to
consumer complaints; and (3) ascertaining the number and nature of consumer complaints

regarding transactions in which each employee or independent contractor is involved;
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B. Failing promptly to investigate fully any consumer complaint received by any
business to which this Section applies; and

C. Failing to take corrective action with respect to any person whom the Hanson
Defendants determine is not complying with this Order, which may include training, disciplining,
andfor terminating such person.

PROVIDED, however, that nothing in this Section shali be construed to nullify the

prohibitions set forth in Section 11, above.

V.
PROHIBITIONS AGAINST DISTRIBUTION OF CONSUMER LISTS

IT IS FURTHER ORDERED that the Hanson Defendants are permanently restrained
and enjoined from selling, renting, leasing, transferring or otherwise disclosing the name,
address, telephone number, credit card number, bank account number, e-mail address, or other
identifying information of any consumer who paid any money to the Corporate Defendants at any
time, in connection with the offering for sale or sale of any good or service; PROVIDED,
however, that the Hanson Defendants may disclose such identifying information to a law
enforcement agency or as required by any law, regulation or court order, and shali disclose such

identifying information to the Plaintiff pursuant to this Order.

VI
PROHIBITION ON TRANSFERRING BUSINESS INFORMATION

IT 1S FURTHER ORDERED that the Hanson Defendants are hereby permanently

restrained and enjoined from transferring or in any other way providing to anv entity (other than a
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federal, state, or local law enforcement agency, pursuant 10 a court order, or to comply with
taxation obligations), directly or indirectly, any trade secrets or knowledge, whether recorded or
otherwise, or any books, records, tapes, disks, accounting data, manuals, electronically stored
data, banking records, invoices, telephone records, ledgers, payroll records, or other documents
of any kind, including information stored in computer-maintained form, in the possession,
custody, or control of the Hanson Defendants that are in any way related to a Corporate

Defendant.

VI
SUSPENDED JUDGMENT

A IT IS FURTHER ORDERED that judgment is hereby entered against the
Hanson Defendants, for equitable monetary relief, in the amount of seventy million dollars
($70,000,000) in United States currency. Plaintiff and the Hanson Defendants agree that this
sum represents the estimated amount paid by consumers over the past three years, arising from
the activities described in the Commission’s Complaint against Defendants, and that this
judgment shall not be construed as the payment of any fine, penalty, punitive assessment, or
forfeiture; PROVIDED, however, that this monetary judgment shall be suspended upon the
satisfaction of Subparts B through D), below, and subject to the conditions set forth in Section EX
of this Order.

B. ITISF URTHER ORDERED that the Hanson Defendants shall transfer assets to

the Plaintiff as follows:
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1. Within fifteen {15} business days of entry of this Order, the Hanson
Defendants shall transfer to the Commission all assets in the following
accounts:

Account Name Name of Financial | Account No. Approximate
Institution Amount

Hanson Bank of Nova Scotia | 41632-00373 11 3 5800

Hanson Bank of Nova Scotia | 41632-02121 72 $ 5100

Hanson Independence 301 6000 097 $ 119,580
Community Bank

AMPS Bank of Nova Scotia | 41632-00439 15 $ 27,820

AMPS Independence 1301 6000 543 $ 1300
Community Bank

Towning Foster & Assoc. 2020808 $ 1350 (Canadian)

Towning Concorde Bank Ltd. $ 11,000

Towning Espirito Santo 106-425-825 $ 3800

Towning { HSBC Bank Canada | 051-013738-160 $ 900

Towning Roval Bank of T80 4057 $ 5700
Canada

Allied Bancorp Espirito Santo 106-180-778 $ 7500

Allied Bancorp Independence 301-6000-105 $ 12,700
Community Bank

Thor Equity Concorde Bank Ltd. $ 25,500

Thor Equity Independence 301-6000-162 $ 4000

-~ Community Bank

JBECO Holdings, ScotiaMcLeod 555-881980 $ 43,000

Inc. Direct Investing :

JBECO Holdings, T Canada Trust 1704-0584-7308451 | $ 23,230

Inc.

2. Within fifteen (15) business days of entry of this Order, the Hanson
Defendants shall also transfer to the Commission funds from account
1704-0584-5216501, held by JBECO Holdings, Inc., at TD Canada Trust,
so as to leave a balance in that account of § 5000 (Canadian). The amount
transferred to the Commission should be approximately $ 23,500
(Canadian).

3. Immediately upon entry of this Order, the Hanson Defendants relinquish

any and all claims to uncashed checks consumers sent to the Hanson
Defendants.
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4, Once the assets described in this Subpart B are transferred to the
Commission, the seventy million dollar ($70,000,000) judgment against
the Hanson Defendants shall be extinguished, except as provided in this
Subpart and Section IX of this Order.

5. PROVIDED, however, that decisions by the parties as to the funds the
Hanson Defendants are to pay were based on financial information
provided by the Hanson Defendants (see Section IX, below), and the
terms of this Section VII are subject to Section IX, below.

4. PROVIDED FURTHER, however, that in the event that the Hanson
Defendants default in making the transfers as required by this Subpart B,
the judgment of seventy million dollars ($70,000,000), less the sum of
payments made pursuant to this Subpart shall become immediately due
and payable.

C. IT I5 FURTHER ORDERED that, as additional equitable relief the Hanson

Drefendants shali:

1. Relinquish any and all claims to collect accounts receivable from
consumers contacted by the Hanson Defendants.

2. Relinguish any and all claims to directories and supplies sold by the
Hanson Defendants, which are in the possession of their packing and mail
facility, Pack-All, Inc. Pack-All, Inc., may decide the proper disposition of
the directories, and any supplies that were to be sold by Associated
Merchant Paper Supplies, Inc., are to be returned to the businesses that
provided these supplies.

D, IT IS FURTHER ORDERED that all assets received by the FTC pursuant to
this Section VI shall be deposited into a fund administered by the FTC or its agent to be used
for equitable relief, including, but not limited to consumer redress and any attendant expenses of
administering any redress funds. In the event that direct redress to consumers is wholly or
partially impracticable or funds remain after redress is completed, the FT'C may apply any

remaining funds for such other equitable relief (including consumer information remedies) as it

determines to be reasonably related to the Hanson Defendants’ practices alleged in the
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Complaint. Any funds not used for such equitable relief shall be deposited to the United States
Treasury. The Hanson Defendants shall have no right to challenge Plaintiff’s choice of remedies
under this Section.

E. IT IS FURTHER ORDERED that the Hanson Defendants shall cooperate fully
with the Commission and its agents in all attempts to collect the amount due pursuant to this
Subpart if the Hanson Defendants fail to comply with Subparts A - C, above. 1f the Hanson
Defendants fail to comply with Subparis A - C, above, they agree to provide the Commission, to
the extent not already done, with all Canadian federal and provincial tax returns for the preceding
two years, and to complete new financial disclosure forms fully and accurately within ten (10}
business days of recetving a request from the Commission to do so. The Hanson Defendants
further authorize the Commission to verify all information provided on their financial disclosure
forms with all appropriate third parties, including but not limited to financial institutions. The
provisions of this Subpart E are in addition to the powers that are available to the Plaintiff under
the Federal Rules of Civil Procedure.

F. IT IS FURTHER ORDERED that, in accordance with 31 U.S.C. § 7701, the
Individual Defendants are hereby required, unless they have done so already, to furnish to the
Commission their taxpayer identifying numbers which shall be used for purposes of collecting
and reporting on any delinquent amount arising out of the Hanson Defendants’ relationship with
the government.

G. IT IS FURTHER ORDERED that, unless already done, Individual Defendants

shall provide the Commission with clear, legible and full-size photocopies of all valid driver’s
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Jicenses in their possession, which will be used for collection, reporting and compliance purposes.

Vill.
ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANTS

IT IS FURTHER ORDERED that the Hanson Defendants, within ten (10) business
days of receipt of this Order as entered by the Court, must submit to the Commission truth{ul

sworn statements acknowledging receipt of this Order.

IX.
RIGHT TO REOPEN WITH SUM CERTAIN

A. IT IS FURTHER ORDERED that Plaintiff’s agreement to, and the Court’s
approval of, this Final Order — requiring that the Hanson Defendants return to consumers less
than the full amount consumers paid to Defendants — is expressly premised upon the truthfulness,
accuracy, and completeness of the financial infmmation provided by the Hanson Defendants on
the following dates: December 5, 2002, and April 14, May 1, May 12, May 14, June 12, June 24-
26, July 8-9, August 13-14, and October 20, 2003. In these disclosures, the Hanson Defendants
provided material information upon which Plaintiff relied in negotiating and agreeing to this
Final Order. If the Court finds, upon motion by the Federal Trade Commission, that the Hanson
Defendants failed to disclose a_my material asset, materially misrepresented the value of any asset,
or made any other material misrepresentation or omission, the Court shall reinstate the judgment
against the Hanson Defendants, in favor of the Commission, in the amount of seventy million

dollars (§70,000,000), which shall become immediately due and payable, less any amounts
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previously paid. Should this judgment be modified as to the monetary liability of the Hanson
Defendants, this Final Order, in all other respects, shall remain in full force.

B. IT IS FURTHER ORDERED that Plaintiff’s agreement to, and the Court’s
approval of, this Final Order is expressly premised upon Defendant Towning’s representation
that he has not, and will not receive any disbursements from either the Towning Family
Settlement or the Towning Family Trust. Defendant Towning agrees that if any such
disbursements are made to him, they shall be promptly turned over to the Federal Trade
Commission for equitable remedies consistent with Section VILD, above.

C. IT IS FURTHER ORDERED that the Hanson Defendants shall authorize
Plaintiff to verify all information provided by them with all appropriate third parties, including,
but not limited to, financial institutions and credit repotting bureaus; and

. IT IS FURTHER ORDERED that proceedings instituted under this Section are
in addition to, and not in lieu of, any and all other proceedings and remedies as may be provided
by law, including any other proceedings Plaintiff may initiate to enforce this Final Order. Solely
for the purposes of reopening under this Section, the Hanson Defendants waive any right to

contest any of the allegations set forth in the complaint filed in this matter.

X.
LIFT OF ASSET FREEZE

IT IS FURTHER ORDERED that the freeze of the Hanson Defendants’” assets, imposed
in the Preliminary Injunction entered in this proceeding, shall be lifted upon the Hanson

Defendants’ compliance with the provisions of Seetion VII of this Order. A financial institution
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shall be entitled to rely upon a letter from Plaintift stating that any of the Hanson Defendants has

complied with the provisions of Section VII of this Order, which letter shall be provided

promptly by Plaintiff upon the Hanson Defendants’ compliance.

XL
RECORD KEEPING PROVISIONS

iT IS FURTHER ORDEREID that, for a period of six (6) years from the date of entry of
this Order, as to any entity of which any Individoal Defendant is a majority owner or over which
he exercises control, the Individual Defendants and their agents, employees, officers,
corporations, successors, and assigns, and those persons in active concert or participation with
them who receive actual notice of this Order by personal service or otherwise, are hereby
restrained and enjoined from failing to create and retain the following records:

A. Accounting records that reflect the cost of goods or services sold, revenues
generated, and the disbursement of suéh revenues;

B. Personmel records acéumteiy reflecting: the name, address, and telephone number
of each person employed in any capacity by such business, including as an independent
contractor; that person's job title or position; the date upon which the person commenced work;
and the date and reason for the person's termination, if applicable;

C. Consumer files containing the names, addresses, phone numbers, dollar amounts
paid, quantity of items or services purchased, and description of items or services purchased, to

the extent such information 1s obtained in the ordinary course of business;
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D. Complaints and refund requests (whether received directly, indirectly or through
any third party) and any responses to those complaints or requests; and

E. Copies of all sales scripts, training materials, advertisements, or other marketing

materials.

X1
COMPLIANCE REPORTING BY DEFENDANTS

IT IS FURTHER ORDERED that, in order that compliance with the provisions of this
Order may be monitored:
AL For a period of three (3) years from the date of entry of this Order,
1. Each Individual Defendant shall notify the Commission of the following:

a. Any changes in his residence, mailing addresses, and telephone
numbers, within thirty (30) days of the date of such change;

b. Any changes in his employiment status (including self-
employment) within thirty (30} days of the date of such change.
Such notice shall include the name and address of each business
that the Individual Defendant is affiliated with, employed by, or
performs services for; a statement of the nature of the business; and
a statement of his duties and responsibilities in connection with the
business;

c. Any changes in his name or use of any aliases or fictitious names
within thirty (30) days of the date of such change; and

2. The Hanson Defendants shall notify the Commission of any changes in
corporate structure that may affect compliance obligations arising under
this Order, including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a successor
corporation; the creation or dissolution of a subsidiary, parent, or affiliate
that engages in any acts or practices subject to this Order; the filing of a
bankruptcy petition; or a change in the corporate name or address, at Jeast
thirty (30) days prior to such change, provided that, with }.‘espéc:fs to any
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proposed change in the corporation about which a Hanson Defendant
learns less than thirty (30) days prior to the date such action is to take
place, the Hanson Defendant shall notify the Commission as soon as is
practicable after obtaining such knowledge.

B. One hundred eighty (180) days after the date of entry of this Order, each Hanson
Defendant shall provide a written report to the Commission sworn to under penalty of perjury,
sefting forth in detail the manner and form in which it has complied and is complying with this
Order. This report shall include, but not be limited to:

1. Any changes required to be reported pursuant to Subpart A, above;

2. A copy of each acknowledgment of receipt of this Order obtained by the
Defendant pursuant to Section XIV.B;

C. For the purposes of this Order, the Hanson Defendants shall, unless otherwise
directed by the Commission’s authorized representatives, mail all written notifications to the
Cormrpission to:

John Mendenhall

Director, East Central Region

Federal Trade Commission

1111 Superior Ave., East

Suite 200

Cleveland, Ohio 44114

Re: F1C v. Hanson Publications, Inc., et al., Civil Action No, 02-CV-2205.

D. For purposes of the compliance reporting required by this Section, the

Commission is authorized to communicate directly with the Hanson Defendants.
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XIIL
COMPLIANCE MONITORING

IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating
compliance with any provision of this Order,

A, Within ten {10) business days of receipt of written notice from a representative of
the Commnission, a Hanson Defendant shall submit additional written reports, sworn to under
penalty of perjury; produce documents for inspection and copying; appear for deposition; and/or
provide entry during normal business hours to any business location in its possession or direct or
indirect control to inspect the business operation;

B. In addition, the Commission is authorized to monitor compliance with this Order
by all other lawful means, including but not limited to the following:

1. obtaining discovery from any entity, without further leave of court, using
the procedures proscribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45;

2. posing as consurners and suppliers to a Hanson Defendant, its employees,

or any other entity managed or controlled in whole or in part by a Hanson

Defendant, without the necessity of identification or prior notice;
PROVIDED that nothing in this Order shall limit the Commission’s lawful use of compulsory
process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.5.C. §§ 49, 57b-1, to obtain any
documentary material, tangible things, testimony, or information relevant to unfair or deceptive
acts or practices in or affecting commerce within the meaning of 15 1.5.C. § 45(a)(1).

C. The Hanson i)efcndams shall permit représentaﬁ_ves of the Commission to

interview any employer, consultant, independent contractor, representative, agent, or employee
who has agreed to such an interview, relating in any way to conduct which is the subject matter

of this Order. The person interviewed may have counsel present.
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XIV.
PISTRIBUTION OF ORDER BY DEFENDANT

IT IS FURTHER ORDERED that, for a period of three (3) years from the date of entry
of this Order,

A. The Corporate Defendants shall deliver a copy of this Order to all principals,
officers, directors, managers, employees, agents, and representatives having responsibilities with
respect to the subject matter of this Order, and shall secure from each such person a signed and
dated statement acknowledging receipt of the Order. The Corporate Defendants shall deliver this
Order to current personnel within thirty (30) days after the date of service of this Order, and to
new personnel within thirty (30) days after the person assumes such position or responsibilities.

B. The Individual Defendants shall deliver a copy of this Order to the principals,
officers, directors, managers and employees under their control for any business that (a) employs
or contracts for personal services from an Individual Defendant and (b) has responsibilities with
respect to the subject matter of this Order. Individual Defendants shall secure from each such
person a signed and dated statement acknowledging receipt of the Order within thirty (30} days

after the date of service of the Order or the cornmencement of the employment relationship.

XV,
INDEPENDENCE OF OBLIGATIONS

IT IS FURTHER ORDERED that the expiration of any requirements imposed by this

Stipulated Final Order shall not affect any other obligation arising under this Order.
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XVI.
RETENTION OF JURISDICTION

I'T IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for
purposes of construction, modification, and enforcement of this Order.

1t

day of x{ fangan f , 2008/

/ M%ﬂ” /%M@i‘/?

50 ORDERED, this

DQNALD C. NUGENT .j‘”'
United States District Judge "‘w

Stipulated and agreed to this

- A :
17 day of _{fdmwm 2008

[ i
PLAINTIFF : {X\}

WILLIAM E. KOVACEC

i @eneral Counsel

ﬁw VALLER STEIG
JONATHAN L. KESSLER
LARISSA L. BUNGOC
Federal Trade Commission
Eaton Center, Saite 200

1111 Superior Avenue
Cleveland, Ohio 44114
Telephone:  (216) 263-3442

Fax: (216) 263-3426
E-mail: jmsteiger@ftc.gov

ADRIAN P TOWNINW Individually and as an officer of Hanson Publications, Inc., 9069-5057
Quebec, Inc., and Associated Merchant Paper Supplies, Inc.
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'CHARLFS HAN@OUTH lnch vidually and as an officer of Hanson Publications, Inc., 9069-5057
Quebec, Inc., and Associated Merchant Paper Supplies, Inc.

R,

Title: @% E S aTEPa ]

9@6%’%‘”0"3 ‘ BEC, INC.
\\m

Iy \EM\M Title: QZ{ DM

ASSOCIATED MERCHANT PAPER SUPPLIES, INC.

-

Title: {% SN L
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proposition that local retail shopping
has, 1o date, been reduced as a result of
inbound or outhound telemarketing.
And, the fact remains that, other than
DeHart, none of the commenters,
including major sellers, telemarketers,
and mriusi’ry ETOUpS, pIO‘VldES any
evidence relating to the potential for a
national “do-not-call” registry to result
in a reduction in service or an increase
in cost for inbound telemarketing, nor in
a concomitant increase in retail
shopping done in local malls,

Moreaver, the Commission believes
there can be no hard evidence on which
te bass a prediction of consuiners’
actioms following the implementation of
the “do-not-call’” regisiry provision. It
seems likely, based on the experience of
states that have implemenled statewlide
“do-not-call” lists, and the
overwhelmingly high respanse of
consumers to the Commission’s
proposal, that many consumers will
avail themselves of the opportunity to
place their telephone numbers on the
nationsl “do-not-call” registry.
However, as noted above, this may or
may not have any impact on consumers’
decigion to shep at local malls, or on
their cholce of transportation. Thus,

while consumer behavior may change as

a result of the promulgation of
amendments to the Rule, such changes
cannet be guantified or even reasonably
estimated because constmer decisions
are influenced by many variables other
than exislence of the “do-not-cail”
registry. Any indirect impact of the
amended Rule on the envirotment
weould therefore be highly speculative
and impossible to accurately predict or
mensure,

The Connmnission does not believe that
any alternative {o creating a national
“do-not-call” registry would both
provide the benefits of the registry and
ameliorate all priential concerns
regarding environmental impact. For
exaraple, the Commission does not
believe that given its justification for the
necessity of the registry, eliminating the
provision from the amended Rule would
be appropriate based solely on the
unsupported allegations of indizect
environmental effect raised in the
DeHart comment, Furthermore, the
Commission can think of no alternative
other than sliminating the national “do-
not-cail” registry that would address
DeHart’s umsupported and highly
speculative concern.

In sum, although any evalustion of
the environmental impact of the
amendments fo the TSR 1s uncertain
and highly speculative, the Commission
finds no evidence of avoidable adverse
impacts stemming from the amended
Rule. Therefors, the Commission has

determined, in accordance with § 1.83
of the FTC's Rules of Practice, that no
environmentat assessment or BIS is
reguired. 2078

List of Subjects in 16 CFR Part 310,
Telemarketing, Trade practices.
Accordingly, title 16, part 310 of the

Cade of Federal Regulations, is reviserd
to read as follows:

PART 310—TELEMARKETING SALES
RULE

Sec.

310.1  Scope of regulations in this part.

3102 Definitions.

310.3  Deceptive telemarketing acts or
practices.

304 Abusive telemarketing acts or
practices,

310.5 Recordkeeping requirements.

3106 Exemptions.

310.7  Actions by states and private persons.

3108 Reserved: Fes for access to “do-not-
call” registry,

1.9 Severahility.

Authority: 15 U.5.C. 61016108,

§310.F  Scope of regulations in this part.

This part implements the
Telemarketing and Consumer Fraud and
Abuse Prevertion Act, 15 11.5.C. 6101~
108, as ameandad.

§310.2 Befinitions.

(&) Acguirer means a business
organization, financial institution, or an
agent of a business organization or
financial institution that has authority
from an organization that operates or
licenses a credit card system to
anthorize merchants to accept, transmit,
or process payment by credit card
through the credit card system for
money, goods or services, or anything
alse of value,

(b} Attorney General means the chinf
legal officer of s state.

(¢] Billing information means any data
that enablas any person to access a
customer’s or donor's aceount, such as
a credit card, checking, savings, share or
similar account, utility bill, mortgage
loan account, or debit card.

{d) Caller identification service means
r service that allows a telephone
subscriber to have the telephone
number, and, where available, name of
the calling party transmitted
eontemporanecusly with the telephone
call, and displayed on a devics in or
connected 10 the subscriber’s telephone.

{#] Cordholder means a parsen to
whor a credit card is issued or who is
authorized to use a credit card on behalf

w7516 CFR 1.83. See alse Natlonal Citizens
Conmn. for Broad. v, FOC, 567 F.2d 1095, 1088 0.3
(B.C, Cir. 1927},

of or in addition to the person to whom
the credit card is issued,

{f} Charitable contribution means any
donation or gift of money or any other
thing of valus.

[g) Commission means tht‘ Federal
.dee Commission.

(h} Credit means the right granted by
a creditor to a debtor to defer payment
of debt or to incur debt and defer its
payment,

{i) Credit card mesns any card, plate,
conpon book, or other credit device
existing for the purpose of obtaining
money, property, labor, or services on
credit,

() Credif card sales draft means any
record or evidence of a credit card
transaction.

(k] Credif card system means any
method or procedure used to process
credit card transactions invelving credit

cards issued or lconsed by the operator
of that system.

(I} Customer means any pf*}:SEm wha is
or may be required to pay for goods oz
services offered through telemarketing.

{(ra] Donor means any person solicited
to make a charitable contribution.

(n} Established business relutionship
means a relationship between a seller
and a consurmner bassd on:

(1) the consumer’s purchase, rental, or
lease of the seller’s poods or services or
a financial ranssction between the
consumer and seller, within the
eighteen (18] months immediately
precoding the date of a telemarketing
call; or

(2} the consumer’s inguiry or
application regarding & product or
service offered by the seller, within the
three {3) months fmmediately preceding
the date of & telemarketing call.

{0) Free-to-pay conversion means, in
an offer or agreement to sell or provide
any peods or services, a provision under
which a customer receives a product or
service for free for an initial period and
will incur an obligation to pay for the
product or service i he or she does not
taks alfirmative action to cancel before
the end of that peried.

(p} Investment opportunity means
anything, tangible or intaugible, that is
offered, offered for sale, sold, or raded
based wholly or in part on
representations, either express or
implied, about past, present, or future
income, profil, or appreciation.

(g} Muaterial means likely to affoct a
person’s choice of, or conduct regarding,
goods or services ar a charitable
contribution.

(v} Merchant means a person who is
authorized under a written contract
with an acguirer to honor or accept
credit cards, or to transmit or process for
payraent cradit card payments, for the
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purchase of poods or services or a
charitable contribution.

{s) Merchant agreemment means a
written contract betweean a merchant
and an acquirer to honor or accept
credit cards, or fo transmit or process for
payment credit card payments, for the
purchase of goods or services ora
charitable contribution.

{t} Negative option feature means, in
an offer or agreement to sell or pmvide*
any goods or sevvices, a provision under

which the custormer’s silence or failure
o tuke an affirmative action 1o reject
gonds or services or to cancel the
agreement s interpreted by the seller as
ac Cgphmi,e of the offer.

{u) Outbound felephone call means o
telephone call initiated by a
telemarketer to fnduce the purchase of
goods or services or to solicil a
charitable contribution.

{v] Person means any individnal,
group, unincorporated association,
limited or goneral partnership,
corporation, or ather business enfity.

{w} Preacquired account information
means any information that enables a
seller or telemarketer to canse a charge
to be placed against a customer's or
donor’s aceonnt without obtaining the
account number directly from the
customer or donor during the

telemarketing transaction pursuant to
which the account will be charged.

{x} Prize means 'mythmg s offerad, nr
purpertedly offered, and given, or
purpartedly given, to a person by
chance, For purposes of this definition,
chance exists if a person is guarantsed
to receive an item and, at the time of the

offer or purported offer, the telemarketer

does not identify the specific item that
the person will receive,

{v) Prize promation means:

(1} A sweepsiakes or other game of
chance: or

{2} An oral or written express ox
implied representation that a person has
won, has been selocted to reasive, or
may be eligible to receive a prize or
purporled prize,

(2} Seller means any person who, in
connection with a telemarketing
transaction, provides, offers to provide,
or arranges for others to provide gnods
or services to the cusiomer in exchange
for consideration.

{an) Stofe means any state of the
United States, the District of Colwmbia,
Puerto Rico, the Northorn Mariana
Islands, and any tervitory or possession
of the United States.

{bb} Telemarketfer means any person
who, in connection with telemarketing,
initiates or receives telophone calls o or
from a customer or donor.

(e} Telemarketing means o plan,
program, or campaign which is

conducted {0 induce the purchase of
goads or services or a charitable
coniribution, by use of one or more
telephones and which involves more
than one interstate telephone call. The
term does not include the solicitation of
sales through the mailing of a catalog
which: contains a written de‘?(‘]‘i;‘)‘(iﬂﬂ or
illugtration of the goods or services
offered for sale; includes the business
address of the seller; includes multiple
pages of written material or
illnstrations; and has been issued not
less froquently than onee a year, when
the person making the solicitation does
not solicil customers by telephonie but
only receives calls initiated by
custemers in response to the catalog and
during those calls takes orders only
without further sclicitation. For
purpeses of the previcus sentence, the
term “further solicitation” does not
include providing the customer with
information shout, or attempting to sell,
any oflier item included in the same
catalog which prompted the customer’s
call or in a substantially similar catalog,
{dd]} Upselling means soliviting the
purchase of goods or services following
an initial transaction dur];lg a single
telephone call. The upsell is a soparate
telemarketing transaction, not a
cortinuation of the initial transaction.

A Cexternal upsell” is a solicilation
made by or on behalf of a seller different

from the seller inthe initial transaction,
regardless of whether the initial
trapsaction and the subseqgurent
solicitation are made by the same
telomarketer. An “internal upsell” isa
solicitation made by or on behalf of the
same seller as in the initial transaction,
regardiess of whether the initial
transaction and subsequent solicitation
are made by the same telemarketer.

§310.3 Deceptive telemarketing acts or
nractices.

(a) Prohibited deceptive telemarketing
acty or proctices. It is a deceptive
telemarketing act or practice and a
violation of this Rule for any seller or
tolemarketer 1o engage in the following
conduct:

{11 Belore a customer pays? for goods
or services offered, failing to disclose
truthfully, in a clear and conspicuous
manner, the following material
information:

(i} The total costs to purchase, receive,
or use, and the guantity of, any goods

# When a seller or telemarketer uses, or direcls a
customer to use, & courier to transpert paviment, the
setler or telemarketer must make the disclosures
required by § 330.3{8)1) before sending s courier Lo
pick np paymen! or suthosization for pavment, or
divecling & cuslomer o have a courfer pick up
payment or authorization for payment,

or services that are the subject of the
sales offer;?

(1] All material restrictions,
limitations, or conditions to purchase,
receive, or use the goods or services that
are the subject of the sales offer;

(38} If the selier has a policy of net
making refunds, cancellations,
exchanges, or repurchases, a statement
informing the customer that this is the
seller’s poliay: or, if the seller or
telemarketer makes a representation
about a refund, cancallation, exchange,
or repurchase policy, a stalement of all
material terms and conditions of such
policy;

{iv] In any prize promoticn, the odds
of being able to receive the prize, and,
if the odds are not calculable in
advance, the factors used in caleulating
the odds; that no purchase or payment
iz required to win a prize or to
participale in a prize promotion and
that any purchase or payment will not
increase the person’s chances of
winning; and the no-purchase/no-
payment method of participating in the
prize promotion with either instructions
ot how to participste or an address or
ocal or tell-free telephone number to
which customers may write or call for
information on how to participate;

(v} All material costs or conditions to
reveive of redeein a prize that is the
subjoct of the prize promotion;

(vi] In the sale of any goods or
services represented to protect, insure,
or otherwise limit a customar’s liability
in the event of unauthorized use of the
customer’s credit card, the limits on g
cardholder’s Hability for unauthorized
use of a credit card pursuant o 15
1.5.C. 1643, and

(vii) If the offer includes a negative
option feature, all material terms and
conditions of the negative option
feature, including, but not limited to,
the fact that the customer’s acocount will
be charged unless the customer takes an
affirmative action to avoid the charge{s),
the date(s) the charge(s} will be
submitted for payment, and the specific
step‘; the rustomer must take 1o aveid
the chargefs].

{2} Misrepresenting, direcily or by
implication, in the sale of poods or
services any of the following material
information:

{i} The total costs to purchase, receive,
ar use, and the guantity of, any gonds
or services that are the subject of 4 sales
cffer;

# By offers of consumer credit products subjoct
to the Truth in Lending Act, 15 11.5.C. 1601 of saq.,
andd Regulation 2, 12 CRR 226, vomnpiiance with the
rhudmuw regiirements under the Truth in Lending
Act and Regulation 7 shall constitite compliance
with §310.3(a}{1 10} of this Rule.
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{ii] Any material restriction,
Himitatior, or condition to purchase,
receive, or use goods or services that are
the subject of a sales offer;

(iii) Any material aspect of the
performance, efficacy, nature, or central
characteristics of gnods or services that
are the subject of a sales offer;

{iv] Any material aspect of the nature
or terms of the seller's refund,
cancellation, exchange, or repurchase
policies; ‘

(v} Any material aspect of a prize
promotion inciunding, but not limited te,
the odds of being able to receive a prizs,
the nature or value of a prize, or that a
purchase or payment is required to win
a prize or to participate in a prize
promation;

(¥i} Any material aspect of an
investment opportunity including, but
not Hmited to, risk, Hoguidity, earnings
patential, or profitability;

{vii] A seller’s or telemarketer's
affiliation with, or endorsement or
spousardhip by, any person or
government entity;

(viii) That any customer needs offered
goods or services io provide protections
& customer already has pursuant to 15
U.5.0. 1643 or

(ix} Any material aspect of a negative
option feature including, but not Himited
to, the fact that the customer’'s account
will be charged wnless the customer
takes an sffinmative action o aveld the
charge(s), the date(s) the charge(s} will
be submitted for payment, and the
specific steps the custower must take to
avoid the chargels). ‘

{3} Causing billing information to be-
submitted for payment, or collecting or
atternpting to collect payment for goods
ot services or a charitable contribution,
directly or indirectly, without the
customer’s or donor’'s express verifiable
authorization, sxwept when the method
of payment used is a credit card subject
to protections of the Truth in Lending
Act and Regulation Z,% or a debit cara
subject o the protections of the
Electronic Fund Transfer Act and
Regulation E.# Such suthorization shall
be deamed verifiable if any of the
foliowing means is employed:

(1) Express written authorization by
the customer or donor, which innludes
the customer’s or donor’s signature;

(i) Express oral authorization which
iz audio-recordad and made available

# Truth fo Lending Act, 13 11.5.0, 1601 ef seq.,
angd Regulation 2, 12 CFR part 226,

4 Eleetromic Fund Transfer Ao, 15 U5.C. 1603 of
seq., and Regulation E, 12 CFR part 205,

s Por pasrposes of this Rale, the lerm “signature”
shall include an electyenic or digital form of
signature, fo the extent that such form nf signature
is recognized as a valid signature under applicable
fuderal law or stade contract law.

upon request to the customer or denor,
and the customer’s or donor’s bank or
other bilhing entity, and which
evidences clearly both the customer's or
denor’s authorization of payment for the
goods or services or charitable
coniribution that ave the subject of the
telemarketing transaction and the
customer's or donor’s receipt of all of
the following information:

(A) The mumber of debits, charges, or
paviments (H more than one);

(R} The datels] the debit{s}, charge(s).
or payment({s] will be submitted for
payment;

C) The amount(s) of the debit{s),
chargels], or payment(s);

{I}) The customer’s or donees name;

{E] The customer’s or donor’s billing
information, identified with sufficient
specificity such that the customer or
donor understands what account will be
usad to collect pavment for the poods or
services or charitable contribution that
are the subject of the telemarketing
transaction;

(F] A telephone number for customer
or donor inquiry that is answered
during normal business hours; and

{G} The date of the customer’s or
donor’s oral authorization; or

fiii) Written confirmation of the
transaction, identified in a clear and
conspicuous manner as such on the
outside of the envelope, sent to the
customer or donor via first class mail
orior to the submission for payment of
the customer’s or donor’s billing
information, and that includes all of the
information contained in
68 310.3{2){3)(31){A)-(G) and a clear and
conspicuous statement of the
procedures by which the customer or
donor can ebtain a refund from the
seller ar telemarketer or chariiable
organization in the event the
confirmation is inacourate; provided,
however, that this means of
authorization shall not be deemed
verifiable in instances in which goods or
services are offered in a {ransaction
invelving a fres-to-pay conversion and
proacguired account information,

(4] Making a false or misleading
stntement 1o inrduce any person to pay
for goods or services or ta induce a
charitable contribution.

(b} Assisting and faciliteting. tisa
deceptive telemarketing act or practice
and a violation of this Rale for a person
to provide substantial assistance or
support to any seller or telemarketer
when that person knows or consciously
avoids knowing that the seiler or
telemarkeler is engaged in any act or
practice that viclates §§ 310.3{a}, (¢) or
{d}, or § 310.4 of this Rule.

{c} Credit card laundering. Except as
expressly permitted by the applicable

credit card system, it is a deceptive
telemarketing sct or practice and a
violalion of this Rule for:

{1] A merchant to present {o or
deposit into, or cause another to present
to or deposit into, the credit card system
for payment, a credit card sales draft
generated by o telemarketing transaction
that is nat the result of 4 tolemarketing
credit card transaction between the
cardholder and the merchany;

{2} Any person to employ, solicit, or
otherwise cause a merchant, or an
emploves, representative, or agent of the
merchant, to present to or deposit into
the credit card system for payment, 8
credit card sales drafl generated by a
telemarketing transaction that is ot the
result of a telemarketing credit card
trangaction between the cardholder and
the merchant; or

(3) Any person to ohiain access to the
evedit card system through the use of a
business relationship ar an affiliation
with a merchant, when such aceess is
not authorized by the merchant
agreement or the applicable ¢redit card
system.

{d} Prohibitad deceptive acts or
practices in the solicitation of charitable
copiributions. It is a fraudulent
charitable selicitation, a deceptive
telemarketing uct or practice, and 2
vinlation of this Rule for any
tefernarketer soliciting charitable
coniributions fo misrepresent, directly
or by implication, eny of the following
material information:

(1) The nature, purposs, or mission of
any entity on behalf of which a
charitable contribution is being
requested; ) )

£2] That any charitable contribution is
tax deductible in whole or in part;

(3} The purpose for which any
charitable contribution will be used;

(4] The percentage or amoeunt of any
charitable contribution that will go to a
charitable organization or to any -
particular charitable program;

(5} Any material aspect of a prize
promotion including, bot not imited to
the odds of being able to receive a prize;
the nature or value of a prize; or that a
charitable contribution is required to
win a prize or to participste in a prize
promotion; or

(8] A charitable organization’s or
telernarkeier’s affiliation with, or
endorsement or sponsorship by, any
person or government eniity.

§310.4 Abusive lelemarketing acts or
practices. .

(s} Abusive conduet generally. It is an
abusive telemarketing act or practice
and a violation of this Rule for any
seller or telemarketer 10 engage in the
following condunt:
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{1} Threats, intimidation, ur the use of
profane or obscene language;

{2} Reguesting or recelving payvment
of any fer or consideration for goods or
services represented to remove
derogatory information {rom, or
improve, s person’s credit history, credit
record, or credit rating until:

{i} The time [rame in which the seller
has represented all of the goods or
services will be provided to that person
has expired; and

(#] The seller has pmvzdpd the person
with documentation in the form of &
consumer report from a consiner
reporting agency demonstrating that the
promised resulis have been achieved,
such report having been issued more
than six months after the results were
achieved. Nothing in this Rule shonld
e construed to affect the requirement in
the Fair Credit Reporting Act, 15 1L.8.C.
1681, that a consumer report may only
he obtained for a specified permissible
purpose;

{31 Requesting or recuiving payment
of any fee or consideration from a
person for gonds or services represented
to recover or otherwise assist in the
return of momey or any other item of
value paid for by, or promised to, that
person in a previous telemarketing
transection, until seven (7] business
days after such meney or other item is
delivered to that peraon., This provision
shall not apply to goods or services
previded to a person by a licensed
attorney,;

{4) Requesting or receiving payment
of any fee or consideration in advance
of abtaining a Toan or nther extension of
credit when the seller or telemarketer
has gnaranieed or represented a high
ltkelihood of success in abtaining or
arranging a loan or other extension of
crodit for s person;

{5] Disclosing or recelving, for
consideration, unam‘rypifﬂd COTISTmer
account nuinhers for use in
telemarketing; provided, however, that
this paragraph shall noi apply to the
disclosure or receipt of a eustomer’s or
domnor’s billing information to process o
pavment for goods or services or a
charitable coniribution pursuant to a
tramsaction;

{6} Cansing billing information fo be
submitted for payment, directly or
indirectly, without the express informed
consent of the customer or donor. In any
telemarketing transaction, the seller or
telemarketer must olitain the express
informed consent of the customer or
donor to be charged for the gouds or
services or charitable contribution and
to be charged using the identified
account. In any telemarksting
fransaction invelving preacquired
account information, the requirements

in paragraphs (a){(B}{i) through {ii) of this
section must be mest to evidence express
informed consent.

(i} Iz any telemarketing transaction
involving preacquired account
information and a free-to-pay
comversion feslurs, the seller or
telemarketer must:

{A) obtain from the customer, at a
minimum, the last four (4} digits of the
account number to be charged;

(B} obtain from the customer his or
her express agreement to be charged for
the goods or services and to be charged
using the account number pursnant fo
paragraph {2){8)(10A) of this section;
andl,

{C) make and maintain an audio
recording of the entire telemarketing
transaction.

{ii} In any other telemarketing
transaction involving preacquired
account information not described in
paragrapl (a)(6)(i) of this section, the
seller or telemarketer must:

(A} al a minimum, identily the
account 1o be charged with sufficient
specificity for the customer or donor to
understand what account will be
charged; and

{B) abtain from the customer or donor
his or her express agreement to be
charged for the goads or services and to
be charged using the account number
identified pursuant to paragraph
{a¥s ]{11}{A) of this section; or

(7} Failing io transmit or cause 1o be
transmitted the telophone number, and,
when made available by the
telemarketer’s carrier, the name of the
telemarketer, to any caller identification
service in use by a recipient of a
telemarketing call; provided that it shall
not be 2 viclation to substitute {for the
name and phone number used in, or
billed for, making the call) the name of
the seller or charitable organization on
behalf of which » telemarketing call is
placed, and the seller’s or charitable
organization’s customer or donor service
telephone number, which is answered
during regular business hours,

{b} Pattern of celils.

(1) It is an abusive telemarketing ant
or practice and a violation of this Rule
for a telemarketer to engage in, or for a
soller to cause a telemarketer 1o engage
in, the following conduct:

{i) Cansing any telophone 1o ring, or
engaging any persoy in telephone
conversation, repeatedly or
continuously with intent to annoy,
abuse, or harass any person at the called
number;

(if} Denying or interfering in any way,
directly or indirectly, with a person’s
right to be placed on any registry of
names and/or telephone numbers of
porsons who do not wish to receive

outhaund telephone calls established to
comply with § 310.4{ki1)(51);

(i1} Initisting any outhound telephone
tail to a person when:

(A} that person previously has stated
that he or she does not wish to receive
an outbound telephone call made by or
on hehalf of the seller whose goods or
setvices are being offered or made on
behalf of the charitable organization for
which a charitable contribution is heing
solicited; or

(B} that person’s telephone number is
o the “do-not-call” registry,
maintained by the Commission, of
persons who do not wish to receive
onthound telephane calls to induce the
purchase of goods or services unless the
seller

(i} has obtained the express
agreement, in writing, of such persen to
place calls to that person. Such written
agreement shall clearly evidence such
person’s authorization that calls made
by or on behalf of a spevific party may
be placed to that person, and shall
include the telephone number to which
the calls may be placed and the
signature® of that person; or

(77} has an established business
relationship with such person, and that
person has not stated that he or she does
not wish to receive outhound telephone

calls under paragraph (bY1}(1)A) of
this section; or

(iv] Abandoning any cuthound
telephone call. An outbound telephone
call is “abandoned” under this section
if a person answers il and the
telemarketer does not conneet the rall to
a sales representative within twe (2}
seconds of the person’s completed
dreeting.

(2} It is an abusive telemarketing act
or practice and a viclation of this Rule
for any person to sell, rent, lease,
purchase, or use any list astablished to
comply with § 310.4(bY1}{Hi)(A}, or
maintained by the Commission
pursuant to § 310.4(h){11(1i1}B}, for any
purpose except compliance with the
provisions of this Rule or otherwise to
prevent felephone calls to telephone
numbers on such Hsts.

(3} A seller or telemarketer will not be
liable for vicolating § 310.4{b]{1){i1) anxd
(iif) if it can demonsteate that, as part of
the seller’s or telsmarketer's routine -
business practice:

{i} It has established and implemented
written procedures to comply with
§ 310,4(B){ 1)) and [iii);

(ii} 1t has trained its personnel, and
any entity assisting in its mmplianne, in
“For purposes of this Rule, the term “signslure’”
shall include an electronic or digital form of
signaturs, o the extent that such form of signature
is recognized as a valid signature under applicable
fedderal law or slate contract law,
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the procedures established pursuant to
& atna(b) 3y

{(iii] The seller, or a telemarketer or
snother person acting on behali of the
seller or charitable organization, has
maintained and recorded 2 list of
telephone numbers the seller or
charitable organization may not contack,
in comphiance with § 310.4(bJ[1 HIiT}A);

fiv} The seller or a telemarketer uses
a process 1o prevent telernarketing 1o
any telephone namber on any st
estallished pursuant 10
5§ 310.4(b}3MIH) or 310.4(0)(1MHHNB),
emplayving a version of the “do-not-call”
registry obtained from the Commission
no more than three (3} months prior to
the date any call iz made, and maintaing
records decumenting this process:

{v] The seller or a telemarketer oy
another person acting on behalf of the
seller ar charitable organization,
monitors and enforces compliance with
the procedures established pursnant o
§310.40BM3EL and

{vi} Any subsequent call otherwise
violating § 316.4{(b)1)(i1] or (iii) is the
result of ervor,

{43 A seller or telemarketer will not he
liable for viclating 310401 iv] il

{i} the seller or telemarketer employs
technology that ensurss abandonment of
no more than three {3} percent of all
calls answered by a person, measured
por day per calling campaign;

(1) the seller or telemarketer, {or each
telemarketing call placed, allows the
telephone ta ring for at Jeast fifteen [15)
seconds or four (4] rings before
disconnecting an unanswered call;

(i8]} whenever a sales representative is
nat available to speak with the person
answering the call within two (2}
seconds after the person’s completed
greeting, the seller or telemarketer
promptly plays a recorded message thai
states the name and telephone number
of the seller on whose behalf the call
was placed?; and

fiv] the seller or telemarketer, in
accordance with § 310.5(b}-{d], retains
records establishing compliance with
& 310.4(b)(4}H1)-(1i1).

(¢} Calling Hme restrictions, Withont
the prior consent of  person, it is an
abusive telemarketing sct or practice
and a violation of this Rule fora
telemarketer to engage in outhound
telephone calls to a person’s residence
at any time other than between 8:00 aom.
and 5:00 pam, Joval tirne at the called
person’s location,

(d} Required oral disclosures in the
sale of gonds or services. 1t is an abusive
?'I'his provision does not affect anv seller’s or
telemarketer's obligation (o comply wilh relevant

state and federal Jaws, including but not Hmited to
the TCRA, 47 1L5.0, 227, and 47 CFR part 84,1200,

telemarketing act or practice and a
violation of this Rule for a telemarketer
in an outhound felephone call or
internal or external upsell to induce the
purchase of goods or services to fail 1o
disclose truthfully, promptiy, and in »
clear and conspizuous manner to the
person receiving the call, the following
information:

{1} The identity of the seller;

{2} That the purpose of the call is 1o
sell goods or services;

{2] The nature of the goods or
services; and

{4] That no purchase or payment is
necessary to be able to win a prize or
participate in & prize promotion if a
prize promotion is offered and that any
purchase or payment will not increase
the person’s chances of winning. This
disclosure must be made before or in
conjfunction with the description of the

" prize to the person called, If requested

by that person, the telemarketer st
disclose the no-purchase/no-paymont
entry method for the prize premation;
provided, however, that, in any internal
upsell for the sale of goods or services,
the seller or telemarketer must provide
the disclosures lsted in this section
only o the extent that the information
in the upsell differs from the disclosures
provided in the initial telemarketing
transaction.

(2) Bequired oral disclosures in
charitable solicitations. It is an abusive
telemarketing act or practice and a
vielation of this Rule for a telemarketer,
in an outbound telephone call to induce
a charitable contribution, 1o fail to
disclose truthfully, promptly, and in a
clear and conspicuous manner to the
persen receiving the call, the following
information:

{1} The identity of the charilable
organization on behalf of which the
request is being made; and

(2] That the purpose of the call is to
salicit a charitahls contribution,

§310.5 Recordkeeping requirements.

(a] Any seller or telemarketer shall
keep, for a period of 24 months from the
date the record is produced, the
following records relating to its
telemarketing activities:

{1} All substantially difforent
advertising, brochures, telemarketing
scripts, and promotional materials;

{2} The name and last known addrass
of each prize recipient and the prize
awarded for prizes that are represented,
directly or by implication, to have a
value of 825.00 or more;

{3} The name and last known address
of each customer, the goods or services
purchased, the date such goods or
services were shipped or provided, and

the amount paid by the customer for the
goods or services®

{4} The name, any fictitious name
used, the last known home address and
telephone pumber, and the job titlefs)
for all cureent and former employees
diroctly involved in telephone sales or
solicitations; provided, however, that if
the seller or telemarketer pormits
fictitious names to be nsed by
employees, each fictitious name must he
traceable to only one specific employoe;
and :

{5} All verifiable authorizations or
records of express informed consent or
express agreament required to be
providad or received under this Rule.

() A seller or telemarketer may keep
the records required by § 316.5{a} in any
form, and in the same manner, format,
or place as they keep such records in the
ordinary course of business, Failure to
keep ali records required by § 310.5(a)
shall be a violation of this Rule.

{c) The seller and the telemarketer
calling on behalf of the seller may, by
written agreement, allocate
responsibility between themselves for
the recordkeeping required by this
Section, When a sellar and telemarketer
have entered info such an agreement,
the terms of that agreement shall govern,
and the selier or talemarketer, as the
case may be, need not keep records that
daplicate those of the other. If the
agreement is unclear as to who must
maintain any required record{s), or if nao
such agresment exists, the seller shall be
responsible for complying with
5§ 310.5(a}(1}-(3) and (5); the
telemurketer shall be responsible for
complying with § 310.5(a)(4).

{d} in the event of any dissolution or
termination of the seller’s or
telemarketer's business, the principal of
that seller or telemarketer shall maintain
all records as required under this
Section. In the event of any sale,
assignment, or other change in
ownership of the seller’s or
telemarkster's business, the successar
business shall maintain all records
required under this Section,

§310.6 Exemptions.

{a) Solicitations to induce charitable
contributions via outbound telephone
calls are not covered by
§310.4bY1)G1HNE) of this Rule.

(b) The following acts or practices are
exempt from this Rule:

{1} The sale of pay-per-rall services
subject to the Commission’s Rule

*For aifers of consumer credit products subject
tothe Troth in Lending Ao, 15 U.S.C. 1601 ef seq.,
and Regnlation 7. 12 CFR 226, compliance with the
recerdkesping requirements under the Truth in
Lending Act, snd Regulation 7, shall constitute
comipHanse with § 310.50(300 of this Rule.
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entitled “Trade Regulation Rule
Pursuant to the Telephone Disclosure
and Dispute Resolution Act of 1992, 16
CFR Part 308, provided, however, that
this exemption doss not apply to the
requirements of § § 310.4{)01}, (a}{7),
{b), and {g);

(2} The sale of franchizes sublect to
the Commission’s Rule entitled
“Disclosure Requirements and
Prohibitions Concerning Franchising
and Business Opportunity Venturss,”
{“Franchise RBule”} 16 CFE Part 436,
provided, however, that this exemption
daes net apply to the requiremnents of
§5310.4(a)(1), (a)i7}. (b), and (c)

(3} Telephone calls in which the sale
of goods or services or charitable
solicitation is not completed, and
payment or authorization of payment is
not required, until afier a face-lo-face
sales or donation presentation by the
seller or charitable organization,
provided, however, that this exemption
dees not apply to the requirements of
§§310.40)(1), (X7}, (b), and (c];

{4) Telephone calls initiated by a
customer or donor that are not the result
of any solicitation by a seller, charifable

. organization, or telemarketer, provided,
however, that this exemption daes not
apply to any instances of upselling
inclnded in such telephone calls;

{5] Telephone calls initiated by »
customer or donor in response to an
advertisement through any medium,
other than direct mail solicitation,
provided, however, that this exemption
does not apply to calls initiated by a

customer or donor in response ts an
advertisement relating to investment
opporlunities, business opportunities
other than business arrangements
covered by the Franchise Rule, or
advertisements involving goods ar
services described in §§ 310.3(a)(1)(vi)
or 310,4[a)(2)-{4]; or to any instances of
upseliing included in such telephone
calls;

{6) Telephone calls initiated by o
customer or donor in response to a
direct mail solicitation, including
splicitations vin the ULS. Postal Servire,
facsimile transmission, electronic mail,
and other similar methods of delivery in
which a solicitation is directed 1o
specific addressfes) or person{s), that
clearly, conspicuously, and truthfully
discloses all material information listed
in §310.3(a){1} of this Rule, for any
goods or services offered in the direct
mail solicitation, and that contains no
material misrepresentation regarding
any Hem contained in § 310.3(d} of this
Rulde for any requested charituble
contribution; provided, however, that
this exemption does not apply to calls
initiated by a customer in response to a
direct mail solicitation relating to prize
promations, investment opportanities,
husiniess opportunities other than
business arrangements coversd by the
Franchise Rule, or goods or services
described in §8310.3(23(2)vi) or
310.402}(2}-(4]; or to any instances of
upselling included in such teleplione
calls; and

{7]) Telephone calls between a
telemarketer and any business, except
calls to induce the retail sale of
nondurable office or cleaning supplies;
provided, however, that
£310.4B)1)GEIENE) and § 310,65 of this
Rule shall not apply to seliers or
telemarketers of nondurable office or
cleaning supplies.

§310.7 Actions by states and private
Persons.

{a} Anv attorney genetdl or other
officer of & state suthorized by the state
to bring an action under the
Telemarketing and Consamer Fraud and
Abuse Prevention Act, and any private
person who brings an action under that
Act, shall serve written notice of its
action on the Commission, if feasthla,
prior to its initiating an action under
this Rule. The notice shall be sent to the
Office of the Director, Buareau of
Consumer Protection, Federal Trade
Commissien, Washington, D.C. 20580,
and shall include a copy of the state’s
or private person’s complaint and any
vther plendings 1o be filed with the
court. I prior notice is not feasible, the
stale or private person shall serve the
Commission with the required notice
immedistely upon instituting its action.

{1} Nothing contained in this Bection
shall prohibit any attorney general or
other authorized stats official from
procearding in state court on the basis of
an alleged viclation of any civil or
eriminal statute of such state.
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§310.8 [Reserved: Fee for access to “do-
not-call” registry.}

£310.8 Severability.

The provisions of this Rule ave
separate and severable Fram one
another. If any provision is stayed or
determined to he invalid, it is the
Commission’s intention that the
remaining provisions shall confinue in
effent.

By direction of the Commission.
Bonald 5. Clark,

Seeretary.

Mote: Appendices A and B are published
for informational purposes only and will not
be codified in Tile 16 of the Code of Federal
Regulations.

Appendix A

List of Acronyms for Rule Review
Commenters

Febraary 28, 2000 Reguest for Comment

Acrenym — Commenter

AARP—AARP

Alan—nlan, Alicia

ARDA~—American Resort Development
Association

ATA—~—American Teleservices Association

Anderson—Anderson, Wayne

Baressi—Baressi, Sandy

Bell Atlantic—Fell Allantin

Benneit—DBannett, Douglas H.

Biagiotti—Blagiotd, Mary

Bishop—Bishop, Lew & Lois

Blake—DElake, Ted

Bowman-Kruhm—-Bowman-Krubm, Mary

Braddick—PBraddick, Jane Ann

Brass—7Drass, Eric

Brosnaban-—Brosnahan, Kevin

Budre-~Budro, Edgar

Card—Card, Giles 8.

Collison—Collizon, Doug

Conne—Conn, David

Conway—Conway, Candace

Croushore—Croushore, Amanda

Curtis—{uartis, Joel

Dawson—Dawson, Darcy

DMA—Direct Marketing Association

DEA—Dirent Salling Association

Doe—TIloe, Jane

ERA—Flectronic Retailing Association

FAMBA—FAMSA-Tuneral Consumers
Allance, Inc,

Ganneti-——Gannett Co., Ing,

Garhin—{arbin, David and Linda

A, Gavdner—CGardner, Anne

5. Gardner-—Gardner, Stephen

Gibbibly, Ronald E.

Gilchrist—Gilchrist, Dr, ¥, James

Gindin~Gindin, Jim

Haines-—Haines, Charlote

Harper—I¥Harper, Greg

Heoagy—Heagy, Annette M.

Hecht—Heoht, {off

Hickwman—Bill and Donna

HoHingsworth-—Hollingsworth, Bob and Pat

Holloway—Holloway, Lynn 5.

Holmay-—Holmay, Kathlesn

ICF A—International Cemetery and Funeral
Assaciation,

Johnson—/Johnson, Sharon Coleman

Jordan—Jordar, April

Kelly—Kelly, Lawrence M.

ETW-—EKTW Consulting Techniques, Inc.

Lamet—Lamet, Jerome S.

Leg—Lea, Rockie

LSAP--Legal Services Advocacy Project

LeUnang—Leluang, Alberl

Lesher~Lesher, David

Mack—Mack, Mr. and Mrs. Alfred

MP A—-Magazine Publishers of America, Inc.

Manz—Manz, Mabihias

MeCurdy—MoCurdy, Bridget E.

Menefep—Menelse, Marcie

Merriti—Merritt, Everell W,

May-— Mey, Diana

Mitchelp—Miichelp

TeteSource—horgan-Francis/Tele-Sourcn
industries

MNACHA—NACHA-The Electronic Payments
Association

NAAG--National Association of Altorneys
General

MACAA-Mational Assaciation of Consumer
Agency Administrators

NCL-—National Gonsumers League

MFN--National Federation of Nonprofits

NAA—Newspaper Association of America

NASAA—North American Securities
Administrators Association

MNovasd—MNovah3

Nurik—- Nurik, Margy and Irv

PLI-Personal Legal Plans, Inc.

Peters—Feoters, John and Frederickson,
Constance

Reego-Reese Brothers, Inc.

Reynolds—Reynolds, Charles

Rothman—-Rothiman, Iris

Runnels—Runnels, Mike

Sanford—=Sanford, Kanla

Schiber—Schiber, Bill

Schmisd-—Schmied, K. L.

Strang—>Sirang, Wayne G.

TelaSource—Morgan-Francis/Tele-Source
Industries

Texas—-Texas Attorney General

That—Thai, Linh Vien

Vanderburg—Vanderburg, Mary Lon

Ver Sleegi—Var Bteegl, Karen

Verizon—Verizon Wirelass

Warren—Warren, Joshua

Weltha—Weltha, Nick

Worsham—Worsham, Michael C., Esq.

Appendix B
List of Acronyms for NPRM Commenters
Acronym — Commenter

1-800-DoNolCall—1-800-DoNotCall, Ine.

AAHP--AARP

ACA—ACA International

ACUTA~ACUTA

Advanta—padvania Corp,

Aegis—fegls Communicalions Group

Alabama Folice—Alahama State Police
Asgociation, Inc.

AAST—~American Association of State
Troopers

ADA—American Bankers Association

ADBIA~American Bankers Insurance
Associalion

Aanerican Blind—American Blind Producls,
Ine.

ACE-—American Conneil on Education

AldA—American Disbetes Association

Ambx—American Express

AFSA—American Financial Services
Assaciation

Red Cross-—American Red Cross

ARDA—American Kesort Development
Association

ARDA-Z—American Resort Development
Assoviation-To Not Call Registry

American Rivers—Amsarican Rivers

AST A—American Seciely of Travel Agents

ATA—American Teleservices Assoniation

Blood Cemers—America’s Blood Centers

Comrmunity Bankers—America's Cormnunity
Bankers

Ameriquest—Ameriquest Mortgage Company

Armey-—Armey, The Honorable Dick (1.5
Hiase of Representatives)

AFP—Association of Fundraising
Professionala

APTS—Agsouiation of Public Television
Stations '

ANA—Assoctation of National Advertisers

Associations-—joint cormment off American
Teleservices Association, Direct Markeling
Association, Electronic Retailing
Association, Magazine Publishers
Assaciation, and Promotion Markeling
Association

Assurgni-—Assurant Group

Avinta—~Avinta Communications, Inc.

Ayres—Ayres, lan

Baldscci—Beldacei, The Honorahle John
Elins (1.5, Flouse of Representatives)

BofA~—Bank of America

Bank One—=Bank One Corporation

Benutyrock-—RBeantyrock, Inc

BellSouth—BellSonth Corporation.

Pest Buy-—Hest Buy Company, Inc.

BRI--Business Response Ing,

CUAA—California Consumer Alfales
Association

CATS-Californians Against Telephons
Solicitation

Capital Ons—Capital One Financial
Cerporation,

Car Wash Guys—WashGuy Syslems

Carper—Carper, The Honorable Thomas R,
{115, Senate)

Celebrity Prime Foods—Celebrity Prime
Foods

Cendant—Cendant Corporation

Chamber of Commerce—{Chamber of
Commerce of the United States of America

CRF~—Charitable Resource Foundation, Ine.

Chicago ADM-—Chicago Association of Direct
Marketing :

Childhood Leukemia—Childhood Lenkeria
Foundation

CH--Cirenlation Developmoent. Inc.

CURE—Citizens United for Rehabilitation of
Errants

Citigroup—Citigroup Inn.

Civil Service Leader—Civil Service Leader

Collier Shonnon-Collier Shannon Seott

Comeast—Comenst

CMHI--Community Mewspaper Moldings,
e,

Community Sufely—Communily Safety, LLC

Connecticnt-—Connecticul Commissioner of
Consumer Prolection

CBA—Consumer Bankers Association

COC—joint comment of: Consumer Choice
Caoalition, ACI Telecentrics, Coverdell &
Cormpany, Discoumt Development Services,
HSN LF d/b/a HSN and Home Shopping
Nelwork, Household Credit Bervices,
MBNA America Bank, MemberWorks
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Incorporated, Mortgage Investors
Corporation, Optima Direct, TCIM Inc.,
Trilegiant Corporation and West
Corporation
OMO—Consumer Mortgage Goalition
Consumer Privacy- —Consumar Privacy Guide
Convergys—Oonvergys Corporation
COA-~Corrections Corporation of America
CASE—Couneil for Advancement and
Support of Education
Cox—Cox Enterprises
Crafimatic—Craftmatic Organization, Inc.
Davis—DIavis, The Honorable Tom {15,
House of Representatives;
DRA~—Debt Buyars Associalion
NeHart—DeHart & Darr Associates

Deutsch—Deutsch, The Honorable Peler {115,

House of Representatives)
DialAmerica—Hal America Marketing, Inc.
DM ADirect Marketing Association/UL.8,

Chamber of Commerce
DM A-NonProfit-—IHrect Marketing

Association NonProlit Federation
DEA—Direct Selling Association
Discover—I{Hscover Bank
DC—I¥strict of Columbia, Offics of the

People’s Counsel
Eagle-—FEagle Bank
EISC—Electronic Finmncial Services Couneil
EMC--Joint comment: Electronic Privacy

Information Center, Center for Digital

Demoeracy, prokiusters Corp,

Internations! Vnion VAW, Privacy Rights

Clearinghouse, Consumers 1nion, Evan

Fendricks of Privacy Times,

Privacyactivisim, Consumer Action,

Conswner Project on Technology, Robert

Ellia Smith of Privacy Journal, Consumer

Faderalion of America, Computer

Scientists for Sorial Kesponsibility, and

Private Citizen, Inc.

ERA--Flectronic Retailing Association
BPl—Enterprise Prison Institute
Experiane-—Experian Marketing Inlormation

Solutions, Inc.

Fiber Clesn-—Fiber Clean
Roundiable-—Financial Services Roundlable
Fire Fighters Associations:

Asheville FFA—Asheville (NC) Fire Fighters

Association
Bethelehom FFA—DBethlehem {PA), IAFF

Local 735
Boone FFA—~Boone (1A}

California FFA—California Prafessional

Firefighters
Cedar Rapids FFA--Cadar Rapids {IA}, IAFF

Local 11
Cedar Rapids Airport FEA—Cedar Rapids

Adrport (LA
Chattanoogs FFA--Chatlanooga (TIN] Fire

Fighters Association, Local 820
Edwardsville FFA—FEdwardsville (J1) Fire

Fighters Loeal 1700
Greenshoro FEA—Gresnshoro {MC)

Hickory ¥FFA-—Higkory (NC) Firefighters

Association, IAFF Local 2653
Iadiang FFA—Indiana, Professional Fire

Fightors Union of
Jowa FFA—Towa Professional Firefighters
Misszouri FFA—Missour State {Immc il of

Fire Fighters
Narth Carolina FFA-North Carolina,

Professional Fire Fighters & Paramedics of
Morth Maine FTA~-North Maine {Des

Flaines, 1L) Firelighters, [AFF Local 224

Otturmwa FFA—Oftumawen (1A)

Roannke FFA-—Roanoke (VA) Fire Fighters
Association

Springfield FFA-—Springfield (M)
Firelighters Assouiation, Local 52

Syeamore FFA—~Sycamore, IAFF Local 3046

Utaly FFA-—Ulah, Prolessional Firefighters of

Vermont ¥ A—Vermont, Pralessional
Firefighlers of

Wisconsin FFA--Wisconsin, Prolessional
Fire Fightlers of

FireCo—~¥ireCs, L.L.C.

Flegt—FleeiBoston Financial Corporation

FOP—Fratarnal Ordor of Police, Grand Lodge

FPIR—Fund for Pablic Interest Besearch, Inc.

FoA—Faneral Consumers Alliance, Inc,

Gannett—Gannett Co., Ine

Gotischalks—CGotischalks, Inc.

Greater Niagara—Greater Niagara
MNewspapers

Green Mountain—{reen Mountain Enerpy
Company

Gryphen—~Gryphon Networks

Hagel, Jolmson & Carper—TJoint letter from:
’l‘l‘m Honorable Chuck Hagel, Tim Johuson,
and Thomas B, Carper {U.5. Senate]

Hastings—Hastings, The Honorable Doc {11LE.
House of Representatives)

Hexald Bulletin—Herald Bulletin

Horick—Horick, Bob

Heousehold International:

Household Auto—]aint comment: Housshold
Finence Corp, OFL-A Recaivables Corp.,
and Household Automstive

Household Credit—Househeld Bank, Credit
Card Services

Household Finance—Hongehold Finance
Corporation

Household-Montalvo—Montalve, David

HSBC—HSRE Bank USA

Hudson Bay-Anderson—Hudson Bay
Company of Hlinois-owner

Hudson Bay-Goodman—Hudson Bay
Company-Goodman

HEC—Human Rights Campaign

IDM—IBM

1G0T Group, Inc.

THinois Polic owlilm(m Coundil of Police &
Eherifis

Infocision—Infocision Management
Cerporation

Inhofe—inhofe, The Honarable James ({78,
Senste)

Insight—Insight Realty, Inc.

ITC—TInteractive Teloservices Gorp.

ICFA-—Internations] Cometery & Funeral
Associalion

IFA-—International Franchise Association

FUPA—Imemational Union of Police
Assoclalions

ICC—Internet Commerce Coalition

Intrdt—TIntuil Ine.

Iiglian American Police—ftalian American
Palice Sociaty of Mew Jersey

Jobnson-—Johnson, The Honorable Tim {11.5.
Senate)

Kansas—HKansas, House of Represantatives

KeyCorp—KeyCorp,

Lautman—Laubman & Associstes

LEAP—Legal Services Advocacy Project

Leggett & Platt—Lepgott & Platt

Lenoe—Lenox Ing,

Leukernia Society—Leukemia & Lymphoma
Society

Life Share—ILife Share

Lucas—ILurcas, The Honorable Ken (115,
House of Representatives)

MPA—Bagacine Publishers Association

Make-A-Wish—Make-A-Wish Foundslion of
America

Manzullo—Manzulle, The Honorable Donald
A. (LS. House of Representatives)

March of Dimes-—March of DNmes Birth
Defects Foundation

Marketlink—DMarketlink, Inc,

MBA—Massachusetis Bankers Association

MasterCard-—MasterGard Internstional

MANA—MBNA America Bank, N.A,

MeClure—MoClure, ‘zum

MeConnell—MeConnell,
tditeh {115, Senate)

Metris—Metris Companies, Inc.

Michigan Nonprofit—Michigan I‘Jonpro fit
Association

MidFirst-~MidFirst Bank

MBAA-Martgage Bankers Association of
America

Myrick—Myrick, The Honorable Sue {115,
Houss of Representatives) .

NACHA—NACHA-The Electronic Payments
Association

Nadmlw-Nadsszl, Mark 8. {law roview article;

“Rings of Privacy: Unsolicited Telephone
Calls and the Right to Privacy,” 4 Yale

Journal on Regulation 49 {F all 1986)

NAAG—Mational Association of Allorpeys
Gienaral

NACAA-—~MNational Association of Consumer
Agency Administeators

NAITFA—-National Assacialien of Insurance &
Financial Advisors

NAR-—Mational Association of Resliors

MNARUC—Nations] Association of Regulatory
Uhility Comnissioners

ARVC~Mational Association of RV Parks &
Camypgrounds

MASDO-—National Association of State
Charity (fficials

MASUGA-—Mational Assoeciation of State
Utility Congumer Advorates

E-Commerce Coalitlon—National Business
Coalition on E-Commerce & Privacy

MNCTA—Nalional Cable &
Telecommunications Association

National Children’s Cancer—Natianal
Children’s Cancer Society, nc.

NCLG-—joinl comment: National Consumer
Law Center, National Assoctation of
Consumer Advocates, Consumor
Faderation of Americs, Consumers Union,
and U5 Public Interest Rosearch Group

NULF—MNational Children’s Leukemia
Frundation

NCL—Mational Consumers Leagun

MNEMA—National Energy Marketers
Association

NFTPPA-—-National Family Privacy Protection
Assuciation

NFIB—National Federation of Independent
Husiness

NFC—

The Honorabls

Mational Franchise Council

MEDA~National Funeral DHrectors
Association

NNA~—National Newspaper Association of
America

NPMA—National Pest Management
Association

NPR--National Public Radio

NEF--MNational Retsil Federation

MTC—Nationel Troopers Coalition

Melson— Nelson, The Honorable E. Benjamin
{115, Senate)

MatCoalion—NetCoslition
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Netherouti—Nethercutt, The Honorable
George B, Jr. (U8, House of
Reprosentalives}

NewStar—NeuStar, inc.

Mew Orleans—New Orleans, City Council of
(CRO-UHLty, Cable &
Telecommunicalions Commitiee

NJ Police—New Jersey Police Officers
Foundation, Inc.

NYSCPB— New York State Consumer
Protection Board

NAA—Newspaper Association of America

Nextel—Nexiel Cormmunications, Inc.

Mev, Sandlin, Jones, Shows and Canlope—
Toint Jetter from: The Honorable Bob Ney,
Max Sandlin, Walter lones, Ronnie Shows,
and Eric Cantor (115, House of
Representatives)

Moble—Nable Systems

NATH-—Neorth American Telephone Netwaork
Lidl

NC Zoo—North Caraling Zoological Soclety

Not-For-Profit Coalition—Nat-For-Profit and
Chariiable Goalition

NEDL-NSD1 Teleperformance

O51U-—Ohio State University

OTC—Ohio Troopers Coalition

Pacesetier—~FPaceseiter Corporation

PV A-Paralyzed Veterans of America

Paramennt-—Paramount Lists, Inc.

Pascrell—Pascrell, The Honomble Bill, Jr.
{L).5. House of Representatives)

Patrick—Patrick, George W,

Paul—Paul, The Honorable RKon (115, House
of Representatives)

Pelland—~FPelland, Faul

PLP-—Personal Legal Plans, Inc.

Michigan Police—Police Officers Association
of Michigan

passitleNOW—possibleNOW.com, Inc.

PRO-—Privacy Rights Clearinghouse

Private Citizen—r>rivate Citizen, Inc.

Froctor-—ractor, Alan

PBP—Progressive Business Publications

PCIC—Progressive Casnalty Insurence
Company

Angel Food—¥Peoject Angsl Food

PMA-—Promotion Markeling Association

Purple Heart—Purple Heart Servics
Foundation, Military Ovder of

Ramstad—Ramstad, The Honorable Jim (U5,
House of Representatives)

Redish—HRedish, Martin H., Esq.

Reed Elsevier—NReead Elsevier Inn.

Keasg-—Reose Brothers, Ino.

SBC—EBC Communications nc.

Schrock—8chrock, The Honorable Edward L.
{1J.%. House of Representatives}

Sensenbrenner—Sensenbrenner, The
Honorable F. James, Ir. (1U1L5, House of
Representatives)

SHARE—SHARE

SILA—~-Softwars & Information Industry
Aassociation

Southerland—Southerland, Ine,

Semthern Poverty—=S8onthern Poverty Law
Center

Special Olympics—Special Olympies, Ine.

SO-AZ—Special Qlymples Arizona

50-Ch—Special Olymuics Southern
Califarnia

S80-CO-—Spacial Glympics Calerade

BO-CN—S8pecial Olympics Connectiout

S0-IA—S8pecial lympics Jowa

S50-K¥—S5pecial Olympics Kentucky

S5C-MD—Special Olympics Maryland

B0-MO--Sperial Olympics Misscuri
SO-MT—SEpeuial Olympics Montana
S0-NH—Special Olympics New Hampshire
S0-Nj—5pecial Olympics New Jersey
SO-NM-—3pecisl Olympics New Mexico
S0O-NY—Special Olympics New York
S0-VIT--Special Olympics Vermont
S50-VA-—Special Olympics Virginia
SO-WA—SEpecial Olympics Washington
50-Wil—8pectal Olympics Wisconsin
SO-WY-—Special Olympics Wyoming
Spiegel—Spiegel, Marilyn
Stage Door—Stage Door Music Productions,
Inc.
Statewide Appeal—Siatewide Appeal Inc,
Success Marketing—3Success Marketing, Inc.
Synergy Glabal—Synergy Global Networks,
The
Synergy Solutions—Synergy Salutions, Inc,
Sytel—Sylel Limited
Tate—Tate & Associates
Technion—Technion Communications Corp
TOI—Telecommunications for the Deaf, Inc.
Telelrect—TeleDirect International, Inc.
Telefund—Telefund, Inc.
Teleparformance—Teleperformance USA
TRC-—Tele-Hesponse Center
TeleStar—TeleStar Marketing, L.
TRA~—Tennessee Regulatory Authority
Terpy—Terry, The Honorable Lee (U8, House
of Representatives)
Texas Environment-—Texas Campaign for the
Environment
Texas PUC-~Texas Office of Public Uiility
Counsel
Thayer—Thayer, Richard E., Esq.
Time—Time, Inc,
Tribune—Tribune Publishing Company
TINICOR--LINICOR: [Federal Prison
Industries, Ing, BOJ, Federal Bureau of
Prisons)
DOJ—18. Department of Justice
Uniway—niway of Coastal Georgia
Varjzon—~Verizon Companies
Virginia-—Virginia Attorney General
VISA--VISA U.S. A, Inc.
Watts-—Watts, The Honorable 1.C., Te. (178,
Honse of Representatives)
Weber—Weber, Ron & Associates, Inc.
Wells Fargo—Wells Fargo & Company
White--White, David T.
WT A-—Wisconsin Troopers'Association Inc.
Worsham—Warsham, Michael C., Esq.
YPIMA—Yellow Pages Integrated Madia
Assaciation {(YPIMA)

Supplemental Comments

AARP-Supp —AARP

AQP-Supp.—Aircraft Owners and Piots
Agsociation (Marsha Masen-Thies}

Allstate-Supp.— Allstate Life Insurance
Company

Community Bankers-Supp.— Amnerica's
sonununily Bankers

AICB-Bupp.~— The American Institute for
Cancer Research {Kathryn 1, Ward)

Red Cross-Supp ~—~American Red Cross

ARDA-Supp.— The American Resort
Development Association {Yartin DePoy
and Stratis Pridgeon]

ATA-Bupp.— American Teleservices
Association

Associations-Supp.—Associations Lelter

Avinta-Supp.e— Avinia (Abe Chen]

Bond-Supp.— Bend, The Honorable
Clristopher 8. {18, Senate}

Celebriiy Prime Foods-Supp.—~ Celebrity
Prime Foods

Chesapeake-Supp—The Chesapeake Bay
Foundation {Amelia Koch and Melissa
Livingston}

Christian Appalachian-Supp.-— The Christian
Appalachian Project .

Comic Rellef-Supp.—Comic Reliel, ne.
{Dennis Albaigh)

Covington & Burling-Supp.— Covington and
Burling

DialAmerica-Supp ~—IHalAmerica Marketing,
Inc.

DMA Letter-Supp.—Direct Marketing
Association-Transmittal Lelter

DMA Stusly-Supp.—Direct Marketing
Association-Btudy

ERA and PMA-Supp.—Electronic Retalling
Association and Promotion Merketing
Association

EPL-Supyp.— Baterprise Prison Institute

Domenici-Supp—Domenici, The Honorable
Pete V. (115, Senate)

FDS-Supp.— Federation Department Stores

Hoar-Supp.— Hoear, Wesley G

Niineis-Supp .~ Llinols Attorney General's
Office

ICTA-Supp.~ Industry Council for Tangible
Asgels

Lamtz-Supp.— Luntz Research Companies
{Chrys Lemon)

MPA-Supp.-— Magazine Publishers of
America

Maryland-Supp ~—Maryland Attorney
General's Office {Carol Beyers)

Meintyre-Snpp—Mclntyre Law Firm, PLLC
{(Chrys Lemon}

MeaKeonna-Supp.~MeKenna, Douglas M.

Memberworks-Supp —dMemberworks
Mational Survey Topline (Chrys Leman)

Minnesota-Supp.—Minnesota Attorney
General’s Oiffce

Missouri-Supp.—Missouri Altorney
Goneral’s Office

NACDS-Bupp~—National Assoclalion of
Chain Drug Steres

Ney, Sandlin, Jones, Shows and Cantor-
Supp~-foint letter from: The Honorahle
Beb Ney, Max Sandlin, Welter fones,
Ronnie Shows, and Eric Cantor (11,5,
House of Representatives)

MNAHR-Supp.~ National Association of
Bealtars

NWF-Supp.—— National Wildlife Federation

NAA June 28-Supp.—Newspaper Assoclation
of America (John F. Sturm)

NAA July 31-Supp.—Newspaper Association
of America

Mat-For-Profit Coalition-Supp.—Not-For-
Profit and Charitable Coslilion

PMA-Bupp.~Promotion Marksting
Assoeiation

Putpam-Supp.— Putnam. The Honorable
Adam H. (U.S. House of Representatives)

Riley-Supp—Riley, The Honorable Bob {U.S.
House of Represontatives)

SBC-Supp.— SBOC Communicetions Inc.

Time-Suppe~ Time, Inc.

Vermont-Bupp. —~—Vermont Altorney General’s
Office

WWE-Supp.— World Wildlife Fund
(Deborah Hechinger)

Worsham-Supp.~—Worsham, Michael C.

[7ser Fee Comments
AARP-User Fee—AARP
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ABAUser Feg—American Bankers
Association

Fed Cross-lisar Fee-—American Red Cross

ARDA-User Fee—American Resort
Developmen! Association

ATA-User Fep—American Teleservices
Assoniation

Community Bankers-User Fee— America’s
Community Rankers

Ameriguest-User Fee——Ameriguest Mortgage
Company

Celebrity Prime Foods-User Fee— Celebrity
Prime Foods

CBA-User Fep—Consumer Bankers
Association

DialAmerica-tser Fee— DialAmerica
Marketing, Inc.

DMA Letter-User Fee— Direct Marketing
Association

DMA Comments-User Fee— DMrect Markeling
Association

Diseover-tser Fee—Discover Bank

ERAMMA-User Fee—Electronic Retailing
Association and Promotion Marketing
Association foind comment)

Household-User Fee—Ilonsehold Bank (SB),
M.A, and Household Bank [MNevada), N.A.
{juint comment]

Hudson Bay-1lser Fee— Hudson Bay
Company of IHinois, Inc.

ICT A-User Fee—Industry Council for
Tangible Assels

InfoCision-User Fee—InfoCision
Managemen! Corporation

ITC-User Fee— Interactive Teleservices
Corporation

MPA-User Fee—Mugazine Publishers of
Arnerica

MasierCard-User Fee—MasterCard
international, Inc.

NAUDS-User Fee—National Association of
Chain Brug Stores

MNAR-User Fep—Natlonal Association of
Rualtors

NASUCA-User Fee—bational Association of
State Thilily Consumer Advocates

MEMA-User Fee—DMational Energy Marketers
Association

MNot-For-Profit Cealition-User Fep—Not-Tor-
Profit and Charitable Coalition

SBC-Tser Fee—8RC Communications, Inc.

Temnessee-User Fee—Tennessee Regulatory
Authority

SRA-Tlser Fea—United States Small Business
Administzation, Office of Advocacy

Visa-User Fes— Visa 11L.5.A., Ina.

Wells Fargo-User Fee— Wells Fargo &
Cowmpany

Concurring Statement of Commissioner
Orson Swindle in Telemarketing Sales
Rule, File No. R411001

I wheleheartedly support the
amendments to the Telemarketing Sales
Rule ["T'5R™), because I believe that
they will halp protect consumers from
deceptive and abusive telemarketing
practices. In particular, these
smendments will give consumers the
ability to avoid the sheer volume of
unwanted telemarketing calls that many
eonsider 1o be a nuisance. [ wrile
sgparately to explain my views on two
issues — how the Commission
determines whether an act or practice is

“abusive” for purposes of the TSR, and
the national do-not-call registry.

Abusive Telemuarketing Acts or Practices

The Telemarketing and Consumer
Fraud and Abuse Prevention Act
(“Telemarketing Act”) directs the
Commission to pramulgate rules that
prohibit “deceptive telemarketing acts
or practices and other abusive
telemarketing acts or practices.” 15
U.5.C. 6102 (a}{1}. To determine what
consgtitutes an abusive telemarketing
practice, the Commission for the most
part has used the examples of ahusive
practices that Congress provided in the
Telemarketing Act and priociples drawn
from these examples. | agree that this is
an appropriate analysis, and in light of
the riemaking record as & whele, T fully
support the TSR amendments that fall
within these parameters. These
amendments include, among other
things, the provisions involving the
national do-not-call regisiry,
transmission of caller identification
information, and abandoned calls and
pradictive dialers.

When the Commission seeks to
iclentify practices as abusive that are
less distinctly within the parameters of
the Act's examples and their emphasis
on privacy protection, the Commission
employs its traditional unfaimess
analysis.® I understand the
Commission’s intention to narrow the
potentially expansive scope of the lerm
“abusive” by using its unfairness
analysis. However, given the broad
crdinary meaning of the term “abusive,”
] believe that the standard for
determining what constitutes an abusive
telemarketing practice likely is broader
than the stringent definition of the term
“unfair.” Therefore, I would have
preferred it had the Commission looked
to the plain meaning of the term
“abusive” and then formulated a
separate standard to identify abusive

* Given thal nothing in the language of the
Telesarketing Avl or its legislative listory indicates
that Congress intended the Commission lo use Hs
unfairness standard to defermine which practices
ars abusive, | previously raised concems about this
analysis and requestad comment on this issue,
Concurring Stafement of Commissioner Crwon
Swindle in Telemarketing Sales Rule Beview, File
Mo. B411001, available at (www . ftogovios/2002/01/
swindlelsrstaiment.bim]. Although some comments
agreed with this conoern. they did not offer an
alternalive analysis of abusive practices bovend
suggesting that the Commission’s authority is
limited lo the examples of abusive practices
inehuded in the Telemarketing Aot and its
Iegislative history, See Stetement of Basis ond
Purpose at 100, ». 428, However, becanse the Act
does not liadt the Commission’s anthority 1o
identify abusive practices to the examples in the
Act, the Commission may prohibit other practices
that it ideniifies as sbusive,

telemnarketing practices for purposes of
the Telemarketing Act and the TSR,

Nevertheless, 1 agees with the
Comumission’s conclusion that a
telemarketing practice that mesls the
strict unfairness standard will constitute
an abusive practice for purposes of the
Actand the TSR. In light of the
rifernaking record, [ therefore support
the TSR amendments that are analyzed
under this standard. This includes the
requirement that telemarketers obtain
consumers’ or denors” express informed
consent before causing their information
ta be submitted for payment. The
rulemaking record evidences the harm
that results from unauthorized billing,
the need for the consent requirement,
and the need to randate specific steps
that telemarketers must take to obtain
consumers’ consent in transactions
involving preacquired account
information.

In addition, the record supports the
prohibition on the disclosure or receipt,
for consideration, of unencrypted
account nuntbers for use in
telemarketing (except to process 8
payiment for goods or services or a
charitable contribution porsuant to a
fransaction]. I do not believe that the
mers disclosure of personal fipancial
information, without more, cavses or is
likely to couse substantial consumer
injury. In this situation, however, the
rulemaking record provides a basis for
concluding that trafficking in
unencrypted acoount numbers is likely
tn cause substantial consumer injury in
the form of unauthorized billing,
Industry comments state that there is no
legitimate raason to purchase
unenerypted lists of credit card
numbers. Therefore, there is a strong
likelihood that tslemarketers who da
engage in this practice will misuse the
information in & manner that resulis in
unauthoerized charges to consumars’
accounts. The Commission’s law
enforcement exparience corroborates
this conclusion.? As a resull, ] conclade
that this practice is ahusive for purposes
of the Telemarketing Act.

The National Do-Nat-Call Registry

The Telemarketing Act and the TSR
recognize consumers’ “right 1o be let
alone.” See, e.g., Olmstead v. .5, 277
1.8, 438, 478 {1928] (Brandeis, J.,
dissenting] {stating that the “right to be
let alone” is the “most comprehensive
of rights and the right most valued by

* See staternent of Busis and Purpose at 97-88, In
addition, given the evidencs that the use of
encrypted account information in telemarketing can
rosilt in unauthorized charges, there is an even
greater likelihood that infury will cocor when a
telemarketer has obtained, for consideration,
comgumears’ actual credit card mmnbers,
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civilized men’’). In the context of
telemarketing, thers is an inherent
tension between this right and the First
Amendment’s right to free speech. With
this in mind, and in light of the
rulemaking record as & whele, the
Commission has determined to sstablish
a natinnal do-not-call registry, This will
enable consumers to stop certain
telemarketing calls — calls to indace the
purchase of gnods and services from
companies within the FTC's jarisdiction
{except where the consumer has an
“established business relationship”
with the seller).

Although the USA PATRIOT Act of
2001 gave the Commission autherity to
rogulate for-profit companies that make
tetephone calls seeking charitable
donations on behalf of charities, the
Commission has determined to exempt
these entities from the national do-not-
call registry requirements. Instead, the
Commission requires these
telemarketers to comply with the
“gptity-specific” do-not-call provision,
which prohibits them from calling

consuemers who have sajd they do not
want 1o be called by or on behalf of a
particular entity. This more narrowly
tailored approach seeks 1o protect
consumers from unwanted
telemarketing calls speking charitable
donations, while minimizing the impact
of the TSR on charitises’ First
Amendrient rights. I do not ohject to
taking this approach at the outset; but if
there is evidence that suggests thai this
approach is not effective in profecting
consumers from unsolicited
telemarketing calls, the Commission
should revisit this decision and require
for-profit telemarketers seeking
charitable donations to comply with the
national do-not-call registry,

While I believe that the amended TSR
aned the national do-not-call registry will
go a long way to help consumers
prevent unwanted intrusions into their
homes, a number of entities are not
subject to the TSR's requiremeoents.
Tinder the Telemarketing Act and the
TSR, the Cortmission does not have
jurisdiction in whols or in part over the

calls of entities such ag banks, telephone
companies, airlines, insurance
companies, credit unions, charities,
political campaigns, snd political fond-
raisers. From the perspective of
consumers, the right to ba let alone is
invaded just as much by unwanted calls
frown exempt entities (e.g., banks,
telephone companies, or political fund-
raisers) as it is by such calls from
coversd entities.® Therefore, | helieve
that the entire spectrum of entities that
make telemarketing calls to consumers
shenid be subisct to de-not-call
requirements.

|FR Thos. 031811 Filed 1-28-03; 8:45 am)
BILLIIG CODE 6750-01-8

#The Fodaral Communications Commission,
however, has requested commenl on whether to
establish a national do-not-call registry that would
address telemarketing ralls by at least some of the
entities that are exempt from the FT0s furisdiction.
Notice of Proposed Hulemaking, Rules aud
Regulations implementing the Telephone Consumer
Protection Act of 1891, 7 FR 62667 (Oct. 8, 2002}
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eleswhere in this Statement, the
Commission finds that no significant
alternatives are available consistent
with those ohjectives.

List of Subjects in 16 CFR Part 310
Telemarketing, Trade practices.
VIII. Firzal Rule

® Accordingly, for the reasons set forth
shove, the Gommission hereby amends
part 310 of title 16 of the Code of Federal
Regulations as follows:

PART 310--TELEMARKETING SALES
RULE

® 1. The nuthority citation for part 3190
continues to read as follows:

Anthority: 15 U.5.C, 61016108,
g 2. Add §310.8 to read as follows:

§310.8 Fee for access o the National De
Mot Call Registry,

{a) It is a violation of this Bule for any
seller to initiate, or cause any
telemarketer {0 initiate, an outhound
telephone call to any person whose
telephone number is within a given area
code unless such seller, sither directly
or through snother persan, first has paid
the annual fee, required by § 310.8(c),
for secess to telephone numbers within
that area eode that are included in the
National Do Not Call Registry
maintained by the Commission ander
§ 3104013 BY, provided, however,
that such payment is not necessary if
the seller initiates, or causes a
telemarketer to initiate, calls solely to
persons pursuant to
§§ 316.4(bY1EEBHY or (i), and the
seller doos not access the National Do
Nt Call Registry for any other purpose.

[} It is 2 violation of this Rule for any
telemarketer, on hehalf of any seller, to
initiate an outhound telephone call fo
any person whose telephone number is
within a given aren code unless that
seller, either directly or through another
person, first has pald the annual fee,
required by § 216.8(c), for agcess to the
telephone numbers within that area
code that are included in the National
Do Mot Call Registiy, provided,
however, that such payiment is not
necessary if the seller initiates, or canses
o telemarketer to initiate, calls solely to
persons pursuant lo
58 310,400 DHEIDEID or {7, and the
seller does not access the National Do
Mot Call Regisiry for any other purpose,

{c} The anmal fee, which must be
paid by any porson prior to ohtaining
access 1o the National Do Not Call
Registry, is $25 per area code of data
ascessed, up toa maximum of $7,375;
provided, however, that there shall be
no charge for the first five area eodes of
data accessed by any person, and
provided further, that there shall be no
charge to any person engaging in or
causing others 1o engage in outbound
telephone calls to consumers and who
is accessing the Natignal Do Net Call
Regislry without being required under
this Rule, 47 CFR 64.1200, or any other
federal law. Any person sccessing the
National Do Nat Call Registry may not
participate in any arrangemernt fo share
the cost of accessing the registry,
including any srrangement with any
telemarketer nr service provider to
divide the costs to access the registty
smong various clients of that
telemarketer or service provider,

{d} After a person, either ditectly or
through another person, pays the foes
set forth in § 310.8[c), the person will be
provided a unique account member
which will allow that person to access
the registry daia for the selected area
codes at any time for twelve months
following the first day of the month in
which the person paid the fee (“the
annual period”]. To obtain access to
additional area codes of data during the
first stx months of the annual pariod,
the person must first pay $25 for each
additional area code of data not initiaily
selocted. T'o obtain access to additional
area codes of data during the second six
moenihs of the annual period, the person
must fizst pay 515 for each additional
area code of data not initially selected.
The payment of the additional fee will
permit the person to access the
additional area codes of data for the
remainder of the anmual period.

{e} Access to the National Do Not Call
Registry is limited to telemarketers,
sullers, others engaged in or cansing
others to engage in telephone calls to
consumers, service providers acting on
behalf of such persons, and any
government agency that has law
enforcement anthority. Prior to
accessing the National Do Not Call
Registry, a person must provide the
identilying information required by the
operator of the registry to collect the fee,
and must cortify, under penalty of law,
that the person is accessing the registey
solely to comply with the provisions of

this Rule or to otherwise prevent
telephone calls to telephone numbers on
the registry. If the person is accessing
the regisiry on bebalf of sellers, that
persan alsu must identify each of the
sellers on whose behalf it is accessing
the registry, must provide each seller's
unigue aceouit number for access to the
natinnal registry, and mnst certify,
under penalty of law, that the sellers
will be nsing the informstion gathered
from the registry solely to comply with
the provisions of this Rule or otherwise
to prevent telephone calls to telephone
numbers on the registey.

By direction of the Comnission.
Diowald 8. Clark,
Becretary.

Mate: The {ollowing appendix will not
appear in the Cade of Federal Regulations.

Appendix A

List of Acronyms for the TSR Revised Fee
Proposal Commenters

Commenter—Acronym

American Bankers Aszociation—ABA

American Resorl Development Association-—
ARDA

American Teleservices Association—A~ATA

Bahe, Kevin—EKR

Bank of America—BROA

Bouffard, David L—DB

Brown, Jarreti—jB

Citigroup Inc—Citi

Convergys Corporation—Convergys

Drect Marketing Association—DMA

Electronie Retatling Arsociation—ERA

Financial Services Roundtable—FSE

Girty, John—JG

Goldstein, Mitchell P—MG

Greens, Shawn—=50G

Household Bank (SB), N.A~Housshold

Infocision Management Corporation-—I8MG

Jamtganard, O, G. Jr—0f

Johnson, Jeff—Tf

Lamonds, Cheryi B—CL

Mapgazine Publishers of America—MEPA

MeGeowan, Dilton—DM

National Consuwmers Leagne—MNCL

Phone Data Strategles—TDS

Fressley, Bob-—BF

Samuels, Sara--58

SBC Commmunications Ing—800

Scheid, Justin & Mait Kiverts—S&K

Scott, Richey Lo--RS

Smith, jenna—]5

Stora, Christine—C8

Stuies, Gerald-—GS

The Verizon companies—Verizon

VISA U5 A—VISA

Wost Corporation—West

IFE Dog, 03-395688 Filed 7-30-03; §:45 am}
BH.LING CODE 6750-01-P




